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Royal Commission into Institutional
Responses to Child Sexual Abuse Final Sitting

14 December 2017

On 12 November 2012 Prime Minister Julia Gillard announced the creation of The Royal
Commission into Institutional Responses to Child Sexual Abuse. It was to be a national
commission held jointly with each of the States and Territories. The announcement was
supported by the Hon Tony Abbott who was then the leader of the opposition in the Australian
Parliament.

On 11 January the following year the Prime Minister announced that the Governor-General had
agreed to establish the Royal Commission and the Letters Patent were issued.

On that occasion the Prime Minister said that she “believed our nation needs to have this Royal
Commission. Child sexual abuse is a hideous, shocking and vile crime. And it is clear from what
is already in the public domain that too many children were the subject of child sexual abuse in
institutions. That they've had to live with the trauma of that child sexual abuse for the rest of
their lives; that they weren't provided with a safe childhood and a safe place to be. And that too
many adults who could've assisted them turned a blind eye so that they didn't get the help that
they needed.”

The Prime Minister spoke of her hope that the Royal Commission will bring about the systemic
change that people have been wanting for such a long time. She spoke of their need for redress
and support and for some the need for treatment. She also anticipated that, although initially
the Royal Commission would be required to report within three years the end date could be
extended if necessary.

Finally the Prime Minister emphasised the potential for the Royal Commission to make sure that
the terrible wrongs that have been done in the past to children in our country, to the greatest
extent, never happen again.

The Royal Commission held its opening sitting in Melbourne on 3 April 2013. On that occasion

| spoke of the intention of the government to seek an amendment of the Royal Commission
Acts to enable the Royal Commission to receive the personal stories of individuals in what

have become known as private sessions. As the government anticipated private sessions have
been one of the fundamental tasks of the Royal Commission. On that day we also opened our
telephone call centre to enable survivors to make contact with us to report allegations of sexual
abuse in an institutional context and make arrangements to attend a private session.

In all more than 15000 people who we have confirmed to be within our terms of reference have
contacted the Royal Commission.

Just over 8000 people have come and spoken with a Commissioner in a private session. For
many of those people it has been the first time they have told their story. Most have never
been to the police or any person in authority to report the abuse. More than 2500 allegations
have been reported by the Royal Commission to the police. Many of these matters came to
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our attention in a private session. So far 230 prosecutions have been commenced. Although
hundreds of matters are at different stages of investigation throughout Australia, it is inevitable
that some alleged offenders will have already died.

In addition to private sessions, more than 1100 survivors have provided us with a written
account of their experiences. We have also heard from parents, spouses and siblings about
allegations of the abuse of their relatives, many of whom have died, sometimes through suicide.

For victims and survivors, telling their stories has required great courage and determination.

Most are stories of personal trauma and many are of personal tragedy. It is impossible not to
share the anger many survivors have felt when they tell us of their betrayal by people they
believed they were entitled to trust.

For many survivors talking about past events required them to revisit traumatic experiences
that profoundly harmed them. Many spoke of having their innocence stolen, their childhood
lost, their education and prospective career taken from them and their personal relationships
damaged. For many sexual abuse is a trauma they can never escape. It can affect every aspect
of their lives.

We also witnessed extraordinary determination and resilience. We spoke with many people who,
with professional help and the support of others, have taken significant steps toward recovery.

The Commissioners thank each of the survivors who told us their story. They have had a
profound impact on the Commissioners and our staff. Without them we could not have done
our work. Each survivor’s story is important to us. Their stories have helped us to identify what
should be done to make institutions safer for children in the future. It has been a privilege for
the Commissioners to sit with and listen to survivors. The survivors are remarkable people with
a common concern to do what they can to ensure that other children are not abused. They
deserve our nation’s thanks.

Many survivors have been assisted by organisations whose purpose is to support them and
advocate on their behalf. Early in our work we met with the leaders of these groups and we
continued to work with them throughout the Royal Commission. They helped us to develop
an appropriate private sessions process and worked with our counsellors to ensure the
wellbeing of all survivors we heard from. Supporters and advocates assisted in the preparation
of written accounts, attended as support persons in private sessions and assisted witnesses in
our public hearings. They have our great respect for the remarkable work they do, often with
limited resources.

The Royal Commission conducted a total of 57 case studies, resulting in 44 separate reports
to government. Because of ongoing criminal investigations and prosecutions, we have
recommended that our case study reports, concerning Catholic Church authorities in Ballarat
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and Melbourne and some events in New South Wales and the Anglican Diocese of Newcastle,
should be suppressed in whole or in part until the criminal process has been concluded.
Although | know this will be disappoint some people it is important that nothing should occur
that might compromise any criminal proceedings.

To gain an understanding of past events and develop recommendations to bring effective
change across a broad range of complex issues we needed the cooperation of many people
and institutions. Although this was not always the case, many institutions and government
agencies accepted that they had failed and engaged constructively with us in discussions about
how they should change. The Commissioners thank the governments and all of the institutions
and individuals who participated in our various consultation processes, including our many
roundtables, that have assisted in developing our recommendations.

We also thank the media organisations for their interest in and comprehensive reporting of the
Royal Commission’s work. Many media outlets provided extensive coverage. The ABC reported
every case study on television, radio and online almost every sitting day.

The work of the Royal Commission in many areas was led by Ms Gail Furness SC, Senior Counsel
Assisting. Together with a number of other counsel, she was responsible for the multiple
forensic tasks required of the Royal Commission. However, her contribution to the inquiry
extended well beyond those tasks. She played a significant role in the development of our
recommended policy responses in many areas.

More than 680 people worked for the Royal Commission during its life, across the varied range
of our activities. The Commissioners thank each of them. Although the work was stressful and
often confronting, they came to the Royal Commission intent on seeing change to improve the
safety of children and a just response for survivors.

A number of aspects of our work were unique, particularly our engagement with survivors and
the wider community. Our research and policy development covered a broad range of issues.
Our public hearings required intense and comprehensive preparation. The development of our
conclusions, recommendations and reports involved input from staff across the organisation.
Our senior management team, together with the Chief Executives, ensured that the Royal
Commission completed our task in a timely manner and within budget. We are particularly
appreciative of the contribution of Chief Executive Mr Philip Reed to the Royal Commission’s
effective operation.

More than 4000 individual institutions have been reported to us as places where abuse has
occurred. While some institutions have ceased to operate, others continue to be actively
engaged with children and young people. The most effective use of our resources, and the

risk of prejudicing criminal investigations or prosecutions meant that we could not publically
examine or report on many institutions in which survivors told us they had been sexually abused
and that the response to their allegations was inadequate.
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The failure to protect children has not been limited to institutions providing services to
children. Some of our most important state instrumentalities have failed. Police often refused
to believe children. They refused to investigate their complaints of abuse. Many children who
had attempted to escape abuse were returned to unsafe institutions by police. Child protection
agencies did not listen to children. They did not act on their concerns, leaving them in situations
of danger. Our criminal justice system has created many barriers to the successful prosecution
of alleged perpetrators. Investigation processes were inadequate and criminal procedures were
inappropriate. Our civil law placed impossible barriers on survivors bringing claims against
individual abusers and institutions.

Many institutions we examined did not have a culture where the best interests of children
were the priority. Some leaders did not take responsibility for their institution’s failure to
protect children. Some leaders felt their primary responsibility was to protect the institution’s
reputation, and the accused person. Many did not recognise the impact this had on children.
Poor practices, inadequate governance structures, failures to record and report complaints, or
understating the seriousness of complaints, have been frequent.

The greatest number of alleged perpetrators and abused children, in Church managed facilities
that we are aware of, were in Roman Catholic institutions. In many religious institutions, in
particular but not only the Catholic Church, the power afforded to people in religious ministry
and the misplaced trust of parents combined with aspects of the culture, practices and attitudes
within the institutions to create risks for children. Alleged perpetrators were often allowed

to have access to children even when religious leaders knew they posed a danger. Alleged
perpetrators were often transferred to another location where they had access to children but
were never reported to police.

It was obvious to the Commissioners early on in our work that in many institutions there were
structural and cultural problems which had allowed and in some cases facilitated the sexual
abuse of children. Some of those problems had the consequence that, when the abuse was
brought to the notice of the institution, the response was inadequate and in many cases
unjust. It may have been because of the exalted role of the abuser, the desire to protect the
reputation of the institution or just to protect an abuser who was also a friend. In some cases,
the aggressive hand of the lawyer was engaged, ensuring that an appropriate and just response
to a survivor was impossible.

The sexual abuse of children is not just a problem from the past. Child sexual abuse in
institutions continues today. We were told of many cases of abuse that occurred in the last 10
to 15 years in a range of institutions, including schools, religious institutions, foster and kinship
care, respite care, health and allied services, performing arts institutions, childcare centres and
youth groups. We heard in private sessions from children as young as seven years of age who
told us they had been recently abused. In some case studies into schools the alleged abuse was
so recent that the children are still attending school.
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The conjunction of events which the Royal Commission has examined can only be described

as a national tragedy. Across many decades many institutions failed our children. Our child
protection, criminal and civil justice systems let them down. Although the primary responsibility
for the sexual abuse of a child lies with the abuser and the institution of which they were

part, we cannot avoid the conclusion that the problems faced by many people who have been
abused are the responsibility of our entire society. Society’s values and the mechanisms which
were available to regulate and control aberrant behaviour failed.

You may be aware that the Royal Commission has already provided three policy reports to
government. Working with Children Checks, Civil Litigation and Redress, and Criminal Justice.
The final report, which will be given to the Governor-General tomorrow, apart from detailing
our conclusions and recommendations, will cover a broad range of issues relating to both
government and institutions.

There may be leaders and members of some institutions who resent the intrusion of the Royal
Commission into their affairs. However, if the problems we have identified are to be adequately
addressed, changes must be made. There must be changes in the culture, structure and
governance practices of many institutions.

The Royal Commission has been concerned with the sexual abuse of children within institutions.
It is important to remember that, notwithstanding the problems we have identified, the number
of children who are sexually abused in familial or other circumstances far exceeds those who
are abused in institutions.

The sexual abuse of any child is intolerable in a civilised society. It is the responsibility of our
entire community to acknowledge that children are being abused. We must each resolve that
we should do what we can to protect them. The tragic impact of abuse for individuals and
through them our entire society demands nothing less.

There is one final act that we must perform today. Every person who attended a private session
was invited to send to us a short written message. Strictly anonymous, they were told that

their message, which we have called a Message to Australia, would be bound in a large book
which will carry that name. The National Library of Australia has kindly accepted the role of
custodian of the Message to Australia Book. | am going to ask Counsel Assisting the Commission
Gail Furness SC to explain a little more of the context of the Book. Unfortunately the Director-
General of the National Library could not join us today but the NSW State Librarian & Chief
Executive Dr John Vallance is with us to receive the Book and speak on behalf of Dr Marie-
Louise Ayers, the Director-General of the National Library.
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Centre for Forensic
Behavioural Science Seminar

'Rights' and "Wrongs' - Melbourne, Victoria

14 November 2017

To study history is to study change. Sometimes the changes are violent, they are often abrupt.
Some are motivated by a desire for greater national or personal wealth. Others are the result
of a conjunction of natural events. Many are the product of personal ambition often expressed
through government or institutional power. On occasions the events are motivated by a
coherent political philosophy. At other times they descend to a chaotic pursuit of power in
which individual lives are damaged and lost.

Many historical events are an expression of the common or competing values of the
participants. Those values can change with time. Human history reflects those changes.
Whatever the issue political, social or economic our understanding of past events and their
contribution to contemporary societal values can also change with time. What appeared to be
true yesterday may be doubted tomorrow and discarded in a few years time.

The tragic horror of war can be followed by rapid and sometimes violent changes in the
communities involved. A violent revolution or civil war may be the vehicle for a reordering of
generally accepted political philosophies. The contemporary social order may be challenged.
The disposition of power and wealth may change.

The second world war, as with World War 1, was the result of the ambition of some nations,

or at the least their leaders, for a dominant role in world affairs. It resulted in a catastrophic
and reckless pursuit of power to which those nations were never entitled and could never

have sustained. It is marked by Hitler’s determination to exterminate the Jewish people — the
holocaust. Apart from its direct and tragic impact on the lives of millions, the War was followed
by changes in national boundaries and the redistribution of political, military and economic
power. Populations were displaced. The rate of European migration to Australia and other
countries accelerated. It motivated many nations to come together to seek consensus in the
restoration of world peace and the maintenance of the wellbeing of all mankind.

The Universal Declaration of Human Rights has its origin in the statement of freedoms adopted
by the Allies during World War 2. The Charter of the United Nations that was created following
the war confirmed the acceptance of fundamental human rights and freedoms for all people.
They find ultimate expression in the Universal Declaration to which Australia is a signatory.

Our country played a significant role in its adoption. Although not enforceable under Australian
law (I leave to others the debate as to whether it comprises part of the body of customary
international law) it stands as the most important set of principles to both inform and evaluate
government and institutional conduct in Australia.
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The Universal Declaration was finally adopted in 1948. Article 1 reads ‘All human beings are
born free and equal in dignity and rights. They are endowed with reason and conscience and
should act towards one another in a spirit of brotherhood'.

Article 3 reads: ‘Everyone has the right to life, liberty and security of person’.

The words are of course plain, their meaning clear. The expressed rights may be readily
accepted. However history confirms the difficulties many nations have experienced in meeting
the expressed expectations.

The Universal Declaration of Human Rights was followed more than twenty years later, in 1989
by the Convention on the Rights of the Child. The first limb of Article 3 of the Convention reads:

1. Inall actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.

Again the words are plain but their relevance to particular issues and their acceptance as a
relevant principle for conduct in particular circumstances may be contested. Sometimes that
contest reflects a clash with political or institutional ideals.

Although Britain and its military capacity were a significant force in the Allied response during
the Second World War, the war marked a change in Britain’s international power and influence.
The Empire was crumbling and the desire for self determination of many nations accelerated.
But the British still saw themselves as a major power in world affairs. In response to the
development of nuclear weapons by other nations Britain believed it was necessary to

arm itself with the "bomb" to repel any nuclear threat to its homeland or territories.

Denied access to American nuclear knowledge or American atomic weapons testing facilities
the British looked on home soil for a suitable place to establish a nuclear testing ground. The
closest they came was a remote and inhospitable island off the coast of Scotland. That idea was
discarded as too dangerous and so Australia was approached. Our government was a willing
host to the British Nuclear Testing Program.

The initial explosions took place in 1952 at the remote Monte Bello Islands off the coast of
Western Australia. The first blew an old destroyer apart. It was a relatively small atomic bomb.
The tests at Monte Bello were followed by a series of explosions at Emu Field and Maralinga in
central South Australia.

Although the Atomic tests were conducted after the Universal Declaration of Human Rights
had been adopted they took place many years before the decision of the High Court in Mabo
and well before the 1967 referendum authorised the inclusion of Aborigines in the Australian
population. It was a time when the health risk from exposure to ionising radiation was well
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understood. However the imperative to prevent Australians and people of other nations from
exposure through dispersion in the atmosphere was not acknowledged. As it happened it was
also a time when our approach to environmental hazards was unsophisticated, if not crude.

Those responsible for the testing program at Maralinga were aware that Aboriginal people (they
did not know how many) were living on the land and would be endangered by the proposed
explosions. Although they understood that the Pitjantjatjara and Yankunytjatjara people
occupied the land they almost certainly had no understanding of the spiritual and cultural
significance they attached to it.

To facilitate the tests the Aboriginal people were abruptly removed from their land, many put
on the next train west, causing profound and long lasting trauma. Their social structure broken
and their attachment to the land lost the tragic consequences have been felt by multiple
generations of the Aboriginal people.

Once removed from their land the future movements of the Aborigines were largely unknown.
Against the possibility that they might reenter dangerous locations one man, the Patrol Officer,
was assigned the task of patrolling the large area of the testing ground. His was a hopeless task.

In the report of the Royal Commission into British Nuclear Tests in Australia, in words
undoubtedly written by the President the Honourable James McClelland, the Commission
said of the approach of the testing program to the safety of Aboriginal people, that attempts
to remove Aboriginal people were riddled by "ignorance, incompetence and cynicism". The
report concluded “overall the attempts to ensure Aboriginal safety during the Buffalo series
demonstrate ignorance, incompetence and cynicism on the part of those responsible for their
safety. The inescapable conclusion is that if Aborigines were not injured or killed as a result

of the explosions, (and | interpolate the Royal Commission was, given the circumstances,
unsurprisingly not able to reach a definitive conclusion) this was a matter of luck rather than
adequate organisational management and resources allocated to safety."

The testing program was detailed and complex. It was believed necessary to not only
successfully initiate nuclear explosions but to also understand the impact on humans,
particularly military personnel if atomic weapons were used in war. At the time it was
anticipated that nuclear weapons would be used in battlefield situations making it essential
that the likely impacts were identified and effective responses developed for those who may
encounter them in combat. This required soldiers and airmen, in particular, to be exposed to
radiation. Pilots were required to fly though the mushroom cloud. Aircrew were required to fly
with and track the nuclear cloud as it moved across Australia.

Apart from the major detonations the program included many other explosions known as
minor trials. These were designed for different purposes, including to test initiation devices for
hydrogen bombs. A number of the explosions dispersed plutonium, often attached to fragments
of metal, over a wide area.
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When the testing program was concluded a clean up program was initiated. It was crude and
modest in cost. Although grossly inadequate it presumably reflected the limited understanding
of the issues at that time.

To make the area "safe", apart from collecting the more obvious metal fragments and placing
them on the ground surface in an area enclosed by a barbed wire fence, the plutonium was
dispersed by bulldozers and other heavy machines. The purpose was to create a “safe” level of
residual contamination in the soil. It was rightly anticipated that some Aboriginal people would
seek to return to their lands. Apart from the fact that the fenced area was not made secure
from burrowing animals, which could enter and leave as they pleased, carrying plutonium
particles with them, there is no "safe" level for dispersed plutonium. The risk to the Aboriginal
people and others who might pass by was not realistically factored into the operation.

There are multiple questions raised by the British Nuclear Testing Program. Whatever our
individual response to the question was the testing program necessary, | doubt that it could
be carried out today, at least in the location and the manner in which it occurred. | doubt that
the general community would tolerate the indiscriminate removal of Aboriginal people from
their land. Atmospheric testing of nuclear weapons would not be acceptable today. Deliberate
exposure to significant radiation doses would not be allowed. The method used to "clean-up"
the plutonium contaminated land would be rejected as unsafe.

Some of you may know that | was counsel assisting the Royal Commission into British nuclear
tests in Australia. | am of course Chair of the Royal Commission into Institutional Responses to
Child Sexual Abuse. Although the factual issues of concern to each Royal Commission are quite
different they have some common themes.

Both Royal Commissions have gathered evidence with respect to social issues and attitudes

of Australians in the 1950s and 1960s. Of course the Child Abuse Royal Commission extends
beyond that time to the present day. But the starting point for both are the circumstances and
prevailing social attitudes after World War Two.

Following the war there was a significant movement of people across multiple nations. Australia
accepted a role in resettling migrants, particularly from Britain and other European countries.
The migrant population in Australia included significant numbers of children, unaccompanied
by adults, who, sponsored and supported by various charities and churches lived in ‘hostel” type
facilities in different parts of Australia. Many were described as "orphanages". In truth many of
the children had been "taken" from or abandoned by their parents rather than their parents
having died. Many were proffered the prospect of a "better" life in a new country.

Children’s homes, again in the nature of hostels, were also the accepted method for the housing
of children from Australian families where the family had broken down or the child had ended
up in trouble. They were taken into care.
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By this time an organised program to remove Aboriginal children from their families, which had
commenced in the early 20th century, had resulted in many of them being placed in institutions.
It continued until the 1970s. They are known today as the stolen generations.

With only minimal resources and rudimentary accommodation many children in the
"orphanages" suffered great hardship. They lacked a proper diet and were given inadequate
clothing, often going without shoes. Education opportunities for some were modest and for
others non-existent. They suffered the loneliness that comes from the loss of parents and other
family. Siblings who were "taken into care" together were often separated. Many report that it
was often years, many years, before they saw their siblings again.

Aboriginal children carried additional burdens. Not only did they lose their family, they lost their
connection to their traditional land and culture.

Apart from the harsh physical conditions many of the orphanage children suffered terrible
physical and emotional treatment from those who were their carers. For some "carers",
particularly from some religious denominations, there was a belief that physical violence and
emotional deprivation were necessary to help a child to “grow” and mature into a responsible
adult. For some institutions the accepted wisdom was that physical punishment was necessary
to remove the "devil" from the naughty child. In other institutions some carers appear to have
found perverted gratification from the physical abuse of children.

The inevitable conclusion is that the treatment of the children placed in orphanages was
heartless and cruel. But for many children their circumstances were even worse. We now know
that many thousands of children were sexually abused in these institutions. They often suffered
both violence and sexual abuse.

Governments have a variety of mechanisms available to them when confronted by complex
issues. The most powerful being a Royal Commission. They have been utilised to examine both
specific issues, why did a particular event happen but also to consider issues which may have
consequence for many people in our community.

A glance at a list of Commonwealth Royal Commissions confirm their utility for government
across a broad range of social policy issues. Many of course were born of a political controversy.
The first Royal Commission was in 1902 which examined the transport of troops from South
Africa in the SS Drayton Grange — the most recent being the protection and detention of
children in the Northern Territory.

When the Australian governments created the Child Abuse Royal Commission they defined a
task of a breadth and complexity faced by few Royal Commissions. No doubt many Australians
were aware of some of the problems. "Altar boy" stories were around when | was a schoolboy
in the 1950s and 1960s. | knew that there were "migrant children" in homes in Australia but
had no idea that they may have been the source of abuse. The cane or the thrown chalk board
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duster were still the preferred methods of discipline. The continuing possibility of another
World War and the impact of the Great Depression pervaded the community’s approach to
social order and national politics. Children’s rights were rarely if ever mentioned.

We now know that tens of thousands of children have been sexually abused in many Australian
institutions. We will never know the true number. Whatever the number it is a national tragedy,
perpetrated over generations within many of our most trusted institutions.

The sexual abuse of children has occurred in almost every type of institution where children
reside or attend for some educational, recreational, sporting, religious or cultural activity. Some
institutions have had multiple abusers who sexually abused multiple children. It is not a case

of a few 'rotten apples'. Society's major institutions have seriously failed. In many cases those
failings have been exacerbated by a manifestly inadequate response to the abused person. The
problems have been so widespread, and the nature of the abuse so heinous, that it is difficult to
comprehend.

The sexual abuse of a child is a terrible crime. It is the greatest of personal violations. It is
perpetrated against the most vulnerable in our community. It is a fundamental breach of
the trust which children are entitled to place in adults. It is one of the most traumatic and
potentially damaging experiences a child could have.

Over 15,000 survivors or their relatives have contacted the Royal Commission. By the time we
conclude our work we expect to have heard more than 8,000 of their personal stories in private
sessions. Over 1,000 survivors provided a written account of their experience, which has been
read and responded to by a Commissioner. For victims and survivors, telling their stories has
required great courage and determination. We have also heard from parents, spouses and siblings
about the abuse of their relatives, many of whom have died, sometimes through suicide.

Most are stories of personal trauma and many are of personal tragedy. It is impossible not
to share the anger many survivors have felt when we understand that they were so deeply
betrayed by the people they were entitled to trust.

For many survivors talking about past events required them to revisit traumatic experiences
that profoundly harmed them. Many spoke of having their innocence stolen, their childhood
lost, their education and prospective career taken from them and their personal relationships
damaged. For many sexual abuse is a trauma they can never escape. It can affect every aspect
of their lives.

The prevalence of child sexual abuse is difficult to measure. It is believed that as many as 60%
of victims never disclose their abuse and only 5-6% ever report to the authorities. When victims
do disclose their abuse, it is often after significant delay, sometimes taking more than 20 years
and sometimes many years more. Males are less likely to disclose their abuse, and are likely to
take longer to disclose than females.
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The assumption that various criminal codes and law enforcement agencies, including the
judiciary, and | suspect the majority of the community, make is that sexual abuse with
penetration leads to the worst outcomes for victims. The true picture is far more complex.

The research evidence as well as the experience of mental health professionals finds conflicting
support for the assumption that penetration leads to more severe impacts for victims.

One study found that children who had been touched in a sexual way without penetration
were more anxious than those who had experienced penetrative abuse. Other research
indicates that penetration can be a particular risk factor for later developing severe mental
disturbance. The research also suggests that penetration is only one factor affecting the
outcome of abuse. Other factors include the betrayal of trust, the amount of violence,

and the resulting psychological coercion.

Abuse that is accompanied by other forms of maltreatment such as physical and emotional
abuse and neglect tends to be related to worse outcomes for victims.

The sense of betrayal when a child is abused, even abuse which we would categorise as being
at the low end of the scale of criminality, by a person who they may have trusted and the shock
accompanying that betrayal can be the trigger for significant and sometimes catastrophic
psychological trauma.

It is also important to appreciate that not all children who experience sexual abuse go on
to experience poor outcomes in the short or long term. Recent reviews suggest that up to
50 percent of survivors do not experience clinically significant symptomes.

The long-term psychological impacts of abuse are the most commonly studied. This research
consistently points to a strong relationship between child sexual abuse and poor mental health
in later life. Victims of child sexual abuse are almost four times more likely to have contact with
a public mental health facility compared with people in the general community. The emergence
of symptoms may be significantly delayed. Many victims do not experience psychological
problems until an event in their middle life or older ages triggers psychiatric illness which is
conclusively diagnosed as being the consequence of their abuse as a child.

The most commonly reported impacts of child sexual abuse are post-traumatic stress disorder,
sexualised behaviours and suicidality and self-harm. A recent study reported the prevalence of
PTSD among a sample of sexual abuse survivors to be almost 50 per cent.

Other research suggests that victims of child sexual abuse are 18 times more likely than people
in the general population to die as a result of self-harm, and almost 50 times more likely to die
as a result of accidental drug overdose.
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Child sexual abuse is associated with increased levels of neurological dysfunction. Exposure to
abuse or neglect in childhood can modify regions of the brain as a consequence of excessive
exposure to stress hormones and over-activation of neurotransmitter systems, especially if the
exposure occurs during a key developmental period.

Victims of child sexual abuse are more likely to abuse alcohol and other drugs.

Guilt, shame and anger are commonly reported symptoms among victims of child sexual abuse.
This is not surprising given the betrayal of trust and violation of personal boundaries involved in
sexual abuse. These early experiences can affect the way children and then adults understand
the motives and behaviours of other people and how they handle stressful life events. The
affects can be life-long.

Research suggests that children who have been sexually abused are at a greater risk for
behavioural problems, running away, vandalism and juvenile offending than those who have
not been abused. Running away also makes children more likely to commit survival crimes
including stealing and becoming prostitutes.

An often unrecognised impact of child sexual abuse is the adverse effect it can have on the
human capital of victims and survivors. While there has been comparatively less research in

this area, there is some evidence to suggest that victims of abuse experience poorer academic
achievement: they are less likely to achieve secondary school qualifications, gain a higher school
certificate, attend university and gain a university degree. Maltreatment more broadly has been
shown to affect later earnings, with victims of child maltreatment more likely to have very low
incomes (less than $12,000 per year) compared with non-maltreated groups.

Each of the personal stories we have heard in private sessions has had a profound impact on
the Commissioners and our staff. Without them we could not have done our work. Each
survivor’s story is important. These stories have allowed us to understand what has happened.
It has been a privilege for the Commissioners to sit with and listen to survivors. The survivors
are remarkable people with a common concern to do what they can to ensure that other
children are not abused. They deserve our nation's thanks.

More than 4,000 individual institutions have been reported to us as places where abuse has
occurred. While some institutions have ceased to operate, others continue to be actively
engaged with children and young people. Our resources and the risk of prejudicing criminal
investigations or prosecutions meant that we could not publically examine or report on many
institutions in which survivors told us they had been sexually abused.

The failure to protect children has not been limited to institutions providing services to
children. Some of our most important state instrumentalities have failed. Police often refused
to believe children. They refused to investigate their complaints of abuse. Many children who
had attempted to escape abuse were returned to unsafe institutions by police. Child protection

Royal Commission into Institutional Responses to Child Sexual Abuse 13



agencies did not listen to children. They did not act on their concerns, leaving them in situations
of danger. Our criminal justice system has created many barriers to the successful prosecution
of alleged perpetrators. Investigation processes were inadequate and criminal procedures were
inappropriate. Our civil law placed impossible barriers on survivors bringing claims against
individual abusers and institutions.

Many institutions we examined did not have a culture where the best interests of children
were the priority. Some leaders did not take responsibility for their institution’s failure to
protect children. Some leaders felt their primary responsibility was to protect the institution’s
reputation, and the accused person. Many did not recognise the impact this had on children.
Poor practices, inadequate governance structures, failures to record and report complaints,
or understating the seriousness of complaints, have been frequent.

The greatest number of alleged perpetrators and abused children, in Church managed facilities
of whom we are aware, were in Roman Catholic institutions. In many religious institutions, in
particular but not only the Catholic Church, the power afforded to people in religious ministry
and the misplaced trust of parents combined with aspects of the culture, practices and attitudes
within the institutions to create risks for children. Alleged perpetrators were often allowed

to have access to children even when religious leaders knew they posed a danger. Alleged
perpetrators were often transferred to another location where they had access to children

but were never reported to police.

The failure to understand that the sexual abuse of a child was a crime with profound impacts
for the victim, and not a mere moral failure capable of correction by contrition and penance
(a view held, at least in the past by a number of religious leaders) is almost incomprehensible.
It can only be explained by acknowledging that the culture of some religious institutions
prioritised alleged perpetrators and institutional reputations over the safety of children.

In past generations the trust placed by some parents in institutions and their members meant
that abusers were enabled and children's interests were compromised. The prevailing culture
that 'children should be seen and not heard' resonated throughout residential care, religious
institutions, schools and some homes. Their complaints of abuse either ignored or rejected,
many children lost faith in adults and society’s institutions.

It was obvious to the Commissioners early on in our work that in many institutions there were
structural and cultural problems which had allowed and in some cases facilitated the sexual
abuse of children. Some of those problems had the consequence that, when the abuse was
brought to the notice of the institution, the response was inadequate and in many cases
unjust. It may have been because of the exalted role of the offender, the desire to protect the
reputation of the institution or just to protect an abuser who was also a friend. In some cases,
the aggressive hand of the lawyer was engaged, ensuring that an appropriate and just response
to a survivor was impossible.
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Apart from the institutional imperative to protect individual perpetrators and thereby sustain
the reputation and authority of the institution the Royal Commission received evidence that
at least in Sydney and Melbourne there was for many years an understanding that the police
would protect members of the church who may have offended. It reflected a more general
community attitude that it would be detrimental to the entire community if "its pillars" were
exposed as criminals. Assumed stability of society was seen to be more important that the
protection of the child or justice for children through the prosecution of offenders.

The conjunction of events which the Royal Commission has examined can only be described

as a national tragedy. Across many decades many institutions failed our children. Our child
protection, criminal and civil justice systems let them down. Although the primary responsibility
for the sexual abuse of a child lies with the abuser and the institution of which they were

part, we cannot avoid the conclusion that the problems faced by many people who have been
abused are the responsibility of our entire society. Society’s values and the mechanisms which
were available to regulate and control aberrant behaviour failed.

The sexual abuse of children is not just a problem from the past. Child sexual abuse in
institutions continues today. We were told of many cases of abuse that occurred in the last

10 to 15 years in a range of institutions, including schools, religious institutions, foster and
kinship care, respite care, health and allied services, performing arts institutions, childcare
centres and youth groups. We heard in private sessions from children as young as 7 years of
age who had been recently abused. In some case studies into schools the abuse was so recent
that the abused children are still attending school. We have learned that cultures and practices
in some institutions allowed abuse to occur and continue.

The risks to children in different institutional contexts vary. The misuse of the internet has
created significant risks to children that could never have been imagined 20 years ago. The
incidents of adolescent sexual assault either in or in association with a school environment are
increasing. There is a need for continuing development of effective government regulation,
improvement in institutional governance and increasing community awareness of the problem.
There is a need for the education of the community with respect to the risks to children. We
must also develop our understanding of the needs of those who have been abused and be
prepared to respond to those needs.

The Royal Commission has been concerned with the sexual abuse of children within institutions.
It is important to remember that, notwithstanding the problems we have identified, the number
of children who are sexually abused in familial or other circumstances far exceeds those who
are abused in institutions.

Valuing children and their rights is the foundation of all child safe institutions. Improving child
safe approaches in institutions will reduce the risk of sexual abuse. The best interests of children
must be a primary consideration.
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There may be leaders and members of some institutions who resent the intrusion of the Royal
Commission into their affairs. However, if the problems we have identified are to be adequately
addressed, changes must be made. There must be changes in the culture, structure and
governance practices of institutions.

A failure to act will inevitably lead to the continuing sexual abuse of children, some of whom will
suffer life-long harm. That harm can be devastating for the individual. It has a cost to the entire
Australian community. Many survivors will require help with health, particularly mental health,
housing and other public services.

Child sexual abuse in an institutional context has been and still will be committed in institutions
which lack a healthy culture, where children have no rights, and adults are afforded protection
by reason of their power, status or any theological practice.

You may be aware that the Royal Commission has already provided three policy reports to
government. Working with Children Checks, Civil Litigation and Redress, and Criminal Justice.
The final report, which will be given to the Governor-General on 15 December, apart from
detailing our conclusions, will cover a broad range of issues relating to both government and
institutions.

Both the Maralinga testing program and the sexual abuse of children in institutions raise
questions about the fundamental values of our society. Can it be said that the nuclear testing
program was consistent with the Universal Declaration of Human Rights. Was it consistent with
the right to life, liberty and security of person that the Aborigines were removed from their
land, their traditional culture and social fabric ignored and the health of some put at risk. Was
their treatment consistent with a value that acknowledged that all humans are born free and
equal in dignity.

There may be some who will ask whether these questions are relevant. They may say that it
was imperative that Britain could contribute to the maintenance of world peace justifying the
testing regime and its impact on the land and people. This was of course the accepted wisdom
of the 1950s and 1960s although | doubt that those responsible for the tests assessed their
compatibility with the Declaration of Human Rights.

The Maralinga experience also reminds us that our understanding of appropriate national
values reflected in social policy may not lend itself to absolutes. They may vary over time.
There was little, if any evidence, given to the Maralinga Royal Commission that the treatment
of the Aboriginal people was considered inappropriate at the time. In a world where ‘terra
nullius” was the prevailing doctrine it was not difficult to decide that the Aboriginal lands should
be appropriated for the good of the Commonwealth and the traditional owners displaced.
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The Declaration of Human Rights was borne from the desire of many nations to embrace
common values that underpin human life. The catastrophe of war and the horror of the
holocaust made it imperative to attempt to bring order from chaos. | again pass by the question
of enforceability. However as social attitudes evolve and change and scientific knowledge
increases we must continually assess whether the actions of government, institutions and
individuals accord with the generally accepted values of civilised nations. Those values find
common expression in the Declaration.

The Report of the Child Sexual Abuse Royal Commission will describe the mistakes made by
many institutions. Many of those mistakes are already documented in the case study reports
previously provided to government. There will be 44 case study reports in all. They reflect a
fraction of the occasions where some governments, institutions and individuals acted contrary
to the "rights" afforded to children under the Convention on the Rights of the Child.

The history of both Maralinga and Child Abuse in Australia make plain that "rights" matter.
Fundamental rights once identified and adopted by a community cannot be easily cast aside.
We cannot expound the virtues of a free and just society and express them through a statement
of accepted "rights" if we do not endeavour to ensure that the actions of government and our
many institutions are consistent with those "rights".
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The sexual abuse of a child is a terrible crime. It is perpetrated against the most innocent in our
community. It is the gravest of personal violations.

Countless thousands of children have been abused in many institutions in Australia. Many
institutions have had multiple abusers who sexually abuse children. We must accept that it

has been occurring in every generation. We know that the risk to children remains today.
Although as our institutional structures evolve, and our means of social interaction change, the
circumstances of risk may vary, it is a mistake to assume that abuse in institutions will not occur.
There is a need for continuing development of effective government regulation, improvement in
institutional governance and increasing community awareness of the problem. There is a need
for the education of the community with respect to the risks to children. We must also develop
our understanding of the needs of those who have been abused and be prepared to respond to
those needs.

Over the past three decades there have been many inquiries in Australia which have been
concerned with the sexual abuse of children. Inquiries have looked at institutional care, foster
care, child migration, the child protection system in some of the states and territories as well as
issues in Indigenous communities.

At least 80 previous inquiries have looked at issues directly relevant to the Royal Commission’s
work. That number reflects the difficulty the community and its institutions have in confronting
and dealing with these issues.

The Royal Commission which | chair is the first inquiry to investigate institutional responses
to child sexual abuse at a national level. Our work has been conducted through three pillars:
private sessions, public hearings and policy and research.

As many of you would be aware, a Royal Commission typically works through a formal hearing
process and commonly receives evidence in public. Conscious of the trauma and suffering
associated with child sexual abuse and the difficulties many survivors have in telling their
stories, the Commonwealth Parliament amended the Royal Commissions Act 1902 to create a
process called a private session.

Through this process a Commissioner receives the story of a survivor in private. It allows the
Commissioner to bear witness on behalf of the community to the abuse the survivors suffered
and the consequences in their lives.
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By the time we finish in December this year we expect to have heard from about 8000 survivors in
private sessions. For some survivors, the private session is the first time they have disclosed their
abuse. For others, it is the first time in their life their story has been accepted. Many have been
re-traumatised in seeking acknowledgement, justice or redress from the institutions in which they
were abused. For many survivors, a private session is a powerful and healing experience.

It will be obvious to this audience that sharing their story of abuse has the potential to
re-traumatise a survivor. For that reason, we were careful in developing our approach to
private sessions. We sought professional advice from psychiatrists and psychologists on
the likely impacts to survivors of telling their stories.

The initial contact with the Royal Commission is generally by telephone. The recipient of the
call has been trained in responding to the survivor and our support processes are then engaged
to assist the survivor. It is of primary importance that survivors clearly understand the steps
involved in sharing their story. Sessions are tailored to meet individual needs. Privacy and
confidentiality is ensured for all attendees.

Survivors can bring a support person with them to their session. They may opt for someone to
speak on their behalf. They are invited to tell their story in a way that suits them, with minimal
guestioning or interruptions.

Our counsellors are available to work with people who need assistance to prepare for their
private session. After the session, a counsellor is available to provide a debrief for all attendees.
They check in again with the survivor a week after the session. If necessary counsellors will refer
survivors and their families to external support and counselling services.

The Commission has now concluded its public hearings. We have conducted 57 in all. They have
been extensively covered in the media and you will be aware of many of them. They have been
important in allowing Commissioners to explore institutional and systemic issues. They are also
the means by which the community can gain an understanding of the failures of the past and
the challenges presented into the future.

The Commission’s research and policy program has also been completed. We have published
50 research reports. The research explored many subjects, ranging from preventing institutional
child sexual abuse to improving responses to victims and survivors. The reports are a resource
which | hope other researchers will build upon in future years.

As many in this audience will know, the impacts of child sexual abuse can be profound and
lifelong for survivors, their families, and communities. These issues do not necessarily develop
immediately. Problems may emerge at later stages in life, and be triggered by significant

life events.
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The most commonly reported impacts described by survivors attending private sessions
concern behaviour and mental health functioning. Many people report experiencing post-
traumatic stress disorder, depression and anxiety. Some survivors have experienced episodes
of dissociation during their private sessions with us. Other diagnosed disorders and symptoms
such as nightmares, sleep disturbances, flashbacks, and dissociation, were frequently
mentioned by survivors.

Survivors may use alcohol and other drugs to cope with the trauma of abuse. Substance
abuse can cause other issues such as physical illness, relationship breakdown, problems with
employment, and criminal behaviour. Some survivors described other addictive behaviours,
including high levels of gambling as adults.

Survivors told us about episodes of self-harm, suicidal ideation and suicide attempts. Family
members and partners spoke of a number of victims who had died by suicide.

Many survivors spoke about how abuse had impacted on the way they thought about their
sexuality. Some survivors said it had interrupted their process of understanding their gender
identity.

Research suggests that child sexual abuse may have impacts on the sexual behaviour of victims,
both at the time and as adults. As well as having difficulties with physical intimacy, some survivors
have told us that as a result of abuse they became sexually active early, engaged in unprotected
sex, had multiple sexual partners, or exchanged sex for money, accommodation or drugs.

It will come as no surprise that sexual abuse may negatively affect not only survivors but their
family members, partners, and others in the community.

Parents who learn that their child has been abused may be shocked and confused, and feel
guilty for placing them in the care of the institution. It may affect their relationship with the
child or partner, confidence in parenting, mental health, social connection, trust, and faith.
In some cases it brings up memories of abuse they themselves experienced as children.

Many survivors told us their first disclosure was to their partner, who then became a primary
source of strength and support. Partners can feel shock, grief, and distress, and the disclosure
may cause insecurities in the relationship. A survivor’s reluctance or refusal to participate in
physical and sexual intimacy can also cause tension. In some cases relationships may become
strained or break down.

Child sexual abuse can also have intergenerational impacts, affecting victims’ children and
grandchildren. We have been told how fears for their own children led to overprotective
behaviours, and of concerns about their ability to parent. Some male survivors express concern
about physical contact with their children, fearing they may become perpetrators themselves.
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People abused in institutions may became distrustful and fearful of authority, including schools,
police, welfare and government institutions.

Abuse may have long-term negative impacts on education, employment and economic security.
Particularly if abuse happened at school, children may play truant, find it hard to learn, and
leave school early. This lack of educational achievement can discourage or prevent them from
pursuing other study or training.

Survivors may have trouble maintaining employment because of mental and physical health
issues, problems with addiction, or trouble working under authority or with other people.

Mental health impacts, substance abuse, and poor education have led survivors to financial
hardship and problems with housing. Some have experienced homelessness after running away
to avoid abuse.

We have been told by Aboriginal and Torres Strait Islander survivors, and some survivors from
culturally and linguistically diverse backgrounds about the impacts of child sexual abuse in an
institutional context on their knowledge and practice of culture.

Child sexual abuse can be associated with a decline in faith or spirituality. This is particularly
the case if the abuse occurs in a religious context, and in many cases will result in spiritual
disengagement.

Speaking about sexual abuse, whether at the time it is happening or as adults, can be difficult
for victims and survivors. The most common barrier mentioned by survivors in private sessions
was feelings of shame and embarrassment. Victims may feel guilty and responsible for what
happened to them. Other negative emotions such as fear, low self-esteem, humiliation,
confusion, anger, hate, disgust, and rage may prevent both children and adults from speaking
about abuse.

Young children may lack the knowledge or capacity to understand the abuse as being wrong or
reportable. Low levels of education and knowledge about sex, sexuality and sexual abuse may
also cause victims to doubt the nature of the abuse. For some victims this uncertainty may last
into adulthood.

Children may not possess the skills to communicate abuse for a number of reasons, including
age and having limited English language skills.

Decisions around disclosure may be further complicated for victims with disability. Problematic
attitudes and myths may position people with disability as asexual, promiscuous, and likely to
exaggerate. They may also be thought of us unable to give reliable and credible accounts, and as
unlikely victims of sexual abuse.
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Attitudes towards sexuality and gender may also affect disclosure. Beliefs about female
sexuality, including expectations and limitations on sexual activity, may act as a barrier to
disclosure for girls and women. The victim may be blamed for the abuse, and for disgracing
themselves and their families. The loss of virginity may cause the girls and their families a loss
of prestige and prospects.

Cultural norms around masculinity may impact on how boys view sexual abuse. Male victims
have told us they feared that disclosing their abuse would lead others to think of them as
feminine, subordinate and weak.

Both male and female victims who were abused by a perpetrator of the same gender may fear
being labelled as homosexual and experiencing homophobia if they disclose, regardless of their
actual sexual orientation. Some male victims who were abused by women feared the abuse may
be mistakenly viewed as desirable or unlikely, and so minimised or denied.

Victims often assess the potential risks and benefits of disclosure before speaking about

their experiences. They may not expect to be believed, or that disclosure will have negative
consequences for them, their families and communities. Generational or societal views about
children being predisposed to lie may lead victims to expect their account to be rejected.

Perpetrators may play on these fears, or manipulate children into thinking that other adults in
their lives know of the abuse already and approve or condone it. A decision against disclosing
may be made to protect parents from feelings of guilt or hurt, or fearing that the parent will act
violently towards the perpetrator.

Sometimes perpetrators threaten to harm the child or their loved ones. They may use grooming
tactics, including establishing an emotional connection and building trust with victims and their
families, or giving gifts and privileges.

Frequently perpetrators will isolate or alienate the child from others, establishing a barrier
between them and people they may otherwise disclose to or that could notice that something
was wrong. They may also overtly blame a victim for the abuse, or promote a sense of shared
responsibility or complicity with the victim.

In institutional settings perpetrators often hold a position of power and authority. In religious
contexts perpetrators may be perceived as receiving their authority directly from God.

Institutions that have cultures that are violent, where physical and sexual abuse are pervasive,
or that are isolated from the broader community, can inhibit disclosure. Victims may not be
aware of how to report abuse. In some case the perpetrator is also the person responding

to complaints.
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Some survivors told us that sexual abuse was so prevalent and visible that they thought
of it as part of life, and so did not report it. Many said that if they did disclose they were
physically punished.

A culture that gives priority to the reputation of the institution over that of the safety of children
in its care creates barriers to disclosure for victims and bystanders. For some victims knowing
the sacrifices their families had made to send them to a prestigious institution left victims
unwilling to report abuse there.

A victim's prior negative interactions with police and other authorities may inhibit them from
disclosing. For Aboriginal and Torres Strait Islander people the history of the forced removal
of children under protectionist legislation may influence subsequent interactions with child
protection services. Many people in recently arrived communities, including asylum-seekers,
may fear an authority's power to review their residency status.

These are only some of the barriers encountered by victims and survivors. Simply educating
children to recognise abuse and instructing them to report it are not enough to mitigate
these barriers.

Children need to have access to adults they can trust with sensitive issues. In some cases victims
may disclose to their peers, and so children may require education and support regarding how
to react to these disclosures.

Studies reinforce the need for institutional cultures where children, parents, carers and staff
are alert to, and identify at an early stage, behaviours that are inappropriate or cause discomfort
to children.

In case studies we learned of many instances of institutional employees and authorities
not noticing a colleague's potentially concerning behaviour. In some examples where such
behaviour was noticed, the possibility of grooming or sexual abuse was not considered.

Indicators of sexual abuse may go unrecognized or unquestioned for numerous reasons.
Good institutional culture recognises the possibility that harm may occur and fosters a
good environment in which vigilance, good practice, respectfulness and truth seeking
are embedded goals.

Disclosure as adults may be triggered by events such as hearing media reports about the
institution or perpetrator, the birth of a child, or a relationship breakdown. A number of
survivors waited until their parents passed away. Others noticed they were not coping well
emotionally and felt the need to speak about the abuse.
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Many adults first disclosed after hearing about other victims, wanting to contribute to a safer
future for children. Learning about other instances of child sexual abuse may help survivors
identify their experiences as abuse, and challenging the belief that they are the only person it
has happened to.

The process of disclosure varies between individuals. Victims may make partial disclosures over
a period of time, revealing greater or lesser detail to different people in different periods. Even
after making an initial disclosure many victims find it difficult to talk about these experiences.

Disclosure of child sexual abuse ought to be understood as a process rather than a single event.
Many victims will continue to face decisions about disclosure for the rest of their lives.

The Royal Commission's terms of reference require us to address the issue of justice for victims.
In our recently released Criminal Justice Report we examined the criminal justice system's
response to child sexual abuse.

A comprehensive and informed understanding of child sexual abuse, its impacts, and factors
influencing disclosure and reporting, is essential if the justice system is to respond effectively
to victims.

Police, judges, and others involved in the judicial process will often apply their own knowledge
which may be a less than complete understanding of the issues. It is important that the available
knowledge be disseminated and understood. Professional knowledge from a wide variety of
disciplines outside the law is essential.

Child sexual abuse offences are usually committed in private, without eyewitness or other
evidence. As a result, unless the perpetrator confesses, which does occur, the complainant’s
account is the only direct evidence of the abuse.

It is critical to any investigation and prosecution of any sexual offence that the complainant
is able to give clear and credible evidence. The quality of this evidence is dependent on how
the survivor remembers the abuse, and how they are able to make sense of and articulate
their memories.

Some adult survivors cannot recall the abuse they experienced as children in detail, or even at
all. A lack of detailed memory of the abuse can present problems when reporting to police or
other authorities such as compensation and redress schemes.

Understanding how human memory works in a general sense, and more specifically how
memory may be affected for both child and adult survivors of child sexual abuse may inform
the ways in which survivors are questioned, and help discern what they could reasonably be
expected to remember of the event.
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It can help in evaluating whether particular features, such as inconsistencies in accounts given
over time, are a good indicator of unreliability. It may assist with deciding what assistance juries
should be given in relation to assessing a complainant’s evidence.

At each stage of the criminal justice process, the reliability of a victims’ memory is assessed by
people from diverse backgrounds including police officers, legal practitioners, judges and juries.
Quite often, those involved in this process have a limited understanding of how memory works.

In our consultation paper on criminal justice, the Royal Commission highlighted areas where
legal expectations seemed at odds with victims” memory capabilities. It became apparent to us
that there was no clear and readily available research material summarising the contemporary
psychological understanding of memory relevant to our work particularly with respect to
criminal and civil justice.

For that reason, we commissioned a research project in relation to memory and the law.
[Professor Goodman-Delahunty, Associate Professor Nolan and Dr Evianne van Gijn-Grosvenor's
report Empirical guidance on the effects of child sexual abuse on memory and complainants-
evidence (Memory Research)] The report is available on our website. We also convened a public
roundtable to discuss a complainant's memory of child sexual abuse and the law earlier this year.

The aim of this Memory Research was to inform readers outside the discipline of psychology
about contemporary scientific research in relation to memory. It is an area of some controversy.

The research identifies two main ways of thinking about memory. The first is the ‘common-
sense memory belief system’, built on casual observation and conceptions about memory. The
second, the ‘scientific memory belief system’, is based on empirical research and a scientific
understanding of memory*.

More often than not, when survivors engage with the criminal justice system it is the ‘common
sense’ approach which is engaged. This is generally the case when victims deal with police,
lawyers, juries and judges.

Judges spend many hours observing human behaviour. Inevitably, they form assumptions about
complainants’ behaviour and how memory works. These assumptions will generally have a
‘common sense’ foundation rather than be derived from research or scientific rigour.

It is easy to see how misconceptions about memory can influence outcomes in child sexual
abuse cases.

Victims and survivors of child sexual abuse often find it difficult to provide adequate or accurate
details in relation to the offending.
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There are a number of reasons for this. The first is that young children may not have a good
understanding of dates, times and locations or an ability to describe how different events relate
to each other across time.

Second, the delay in reporting may cause events to be wrongly attributed to a particular time or
location when they in fact occurred earlier or later, or at another location.

Thirdly, the abuse may have occurred so often and in such similar circumstances, that the
survivor is unable to describe specific or distinct occasions on which they were offended against.

These circumstances are common. But they do not indicate memory impairment or dishonesty.

Many of you here today will know more about memory than | do. Our memories are dynamic
— we construct them, reconstruct them and retrieve them. It is not surprising then that they
change over time. Our research identified three main cognitive processes that will affect
survivors’ memories and their ability to give evidence.

The first is encoding — a process that turns physical, sensory information into representations to
be stored in memory. For information to be encoded, it must first have been experienced.

The second is retention or consolidation. This process involves the formation of long-term
memories. It is an ongoing cycle, where memories are constantly refined and reconsolidated to
form long-term memories.

The third is retrieval or recall. This process involves actively constructing information that

has been previously encoded. Importantly for us, this retrieval is influenced by a person’s
language ability, how they attribute meaning to their experience over time, their emotions and
motivations. Rehearsing a memory can make them stronger and easier to retrieve. Often people
remember more information with each subsequent recall of a particular memory.

The interplay between these three processes will have a significant bearing on a survivor’s pursuit
of justice at each stage of the criminal justice process. From reporting the crime through to giving
evidence, the way they encoded their original experience, consolidated and reconsolidated it and
finally their circumstances when retrieving it will greatly influence the outcome.!

Although often contrary to our ‘common sense’ understanding of memory, research has
established a number of important propositions about a child’s memory.

From an early age, children are able to establish reliable memories. The research indicates that
from around the age of two they are able to re-enact singular events that they do not yet have
the language skills to express. Children and teenagers are more likely than adults to be able to
remember events that occurred between the ages of five to seven years.
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Our research also suggests that a number of factors influence survivors’ capacity to provide a
coherent narrative about the sexual abuse they experienced as children. These include:

« the strength of their parental attachment
« their level of maturity and cultural background

+ their coping style and the presence of psychopathology.?!

While most victims of child sexual abuse have ongoing memories of the experience, abuse
memories — like other memories — are subject to forgetting and unconscious updating to fill in
gaps with details either forgotten or not encoded.

Our research also tells us that children have a remarkable ability to recall a great deal of
information — even a long time after the information was first encoded.

A child may only acknowledge the abuse they experienced at a very young age when they
are older. Older children may have memories of sexual abuse but may be hesitant to disclose
it. As the delay between the investigative interview and the case reaching court increases,
children may experience external and internal pressures to recant or they may be exposed
to misinformation.®

Recent research findings show how stress and trauma can influence the features of retrieved
memory. Key findings noted that not all abuse produces trauma, and not all trauma has
deleterious effects on memory. How a victim coped, was supported and was skilled at
autobiographical memory —and the nature of their traumatic symptomology — are all factors
that can have a subtle impact on the apparent credibility and reliability of memories. Another
important factor will be the nature of the support or stress a victim experienced while
remembering the abusive events during an investigative interview or in court.®

An important development now available in some jurisdictions to assist the court to receive
effective evidence from a child is the use of intermediaries.

Intermediaries can be used to assist vulnerable witnesses at both the investigative stage and

in preparation for a trial. The intermediary is generally a professional with expertise in the
communication difficulties that have been identified with respect to the witness. They conduct
an assessment of the communication skills of the witness and recommend to police, and later
to the court, the appropriate communication style for that witness.

Complainants may be uniquely challenged by the court process. The advantage of an
intermediary is that the judge is able to understand the capacity, including any relevant
disability, of a particular complainant and is informed of the challenges that that complainant
will face in the courtroom. It allows the intermediary to assist not only the judge, but the parties
to ask questions that will best assist the complainant to give effective evidence. This objective is
fundamental to any system of justice.
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Both New South Wales and South Australia have commenced intermediary schemes that draw,
to some extent, on the experience of the scheme in England and Wales.

The function of intermediaries is to improve the quality, including the reliability, of the evidence
given to the court. This function is entirely consistent with the objective of making the criminal
justice system accessible to children and increasing its capacity to produce safe convictions in
child sexual abuse cases.!”

‘Justice' for survivors is not confined to criminal convictions. It encompasses far more than that.

We realised early in our work that the issue of redress was critical. Survivors told us they
urgently needed professional help to heal and to live a productive and fulfilled life. Many want
the institution to be recognised to have failed them. They want it to be required to make a
payment in recognition of that failure.

The profoundly damaging and often long lasting impacts experienced by many survivors of child
sexual abuse provoke questions of how best to respond to people who have been abused. The
Royal Commission's terms of reference require us to address the issue of justice for victims,
including the provision of redress.

The consultation process for our 2015 Redress and Civil Litigation Report was extensive. We
developed our recommendations with the benefit of information gathered in private sessions,
public hearings, and private roundtables. We considered submissions received in response to
the redress and civil litigation consultation paper, as well as the public hearing on this topic.

The core need identified was for a single national redress scheme, established by the
Commonwealth Government but funded by the institutions in which survivors were abused.
Non-government institutions would be required to contribute more than half the costs of
redress.

We recommended that an appropriate model for redress should include three core elements: a
direct personal response; counselling and psychological care; and monetary payments.

| am pleased as are the other Commissioners that the Commonwealth Government accepted
our recommendation although limiting the maximum payment to $150,000. The national
scheme will commence on 1 July next year.

The direct personal response is important. Many survivors of sexual abuse have told us how
important it is to them and to their sense of achieving justice. This response may include a
genuine apology from the institution, an opportunity to meet with a senior representative
of the institution and receive an acknowledgement of the abuse and its impacts, and a clear
account of steps the institution has made to prevent such abuse happening again.
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There have been redress schemes previously provided by some state governments although
more limited than the national scheme. They have not generally included the funding of
counselling and psychological care for survivors when required.

We heard in private sessions that counselling had helped many survivors process the abuse and
feel stronger. Some found it helped them develop coping strategies, and to manage relationships.

Counselling assisted survivors to make meaning of the abuse. It helped with understanding the
dynamics of abuse and why it happened, and the impacts of trauma on childhood development.

The trauma associated with sexual abuse cannot be cured at a specific time so that it will
never reoccur. Survivors told us that some impacts may not appear for many years after the
abuse. These impacts may be triggered by particular events or life stages, for example having
children themselves or getting older and require increasing personal and institutional care.
We recommend that counselling should be made available to survivors on a flexible basis
throughout their lives as the need arises. The Commonwealth Government has accepted
this recommendation.

Caring for people with complex trauma requires a flexible and individually focussed approach.
We heard that some survivors prefer group therapies, while others find individual counselling
more effective. They may choose to seek support through specialised sexual assault services,

or counselling provided through the institution in which they were abused. Some prefer to go
through broader support groups to access support.

The need for this care, and the most appropriate forms of care, can vary between survivors and
life stages. Some survivors may need very intensive modes of therapy at times, then go years
without requiring any mental health support. Others will require regular counselling throughout
their lives. Still others may not ever engage with this kind of support, regardless of need.

Many of the general barriers to disclosing child sexual abuse, such as shame, stigma, mistrust
and fear of authorities and institutions, and the expectation of a negative response, can impede
a survivor's capacity to access support.

Survivors may have trouble identifying, accessing, and paying for appropriate services.
Structural barriers such as short-term funding models and staffing issues can make it harder for
survivors to access ongoing and affordable support.

We were told about health, mental health, and social work professional who lacked training in
appropriate responses to trauma.

Some survivors spoke of receiving counselling that was damaging and retraumatising. They told
us about providers dismissing or minimising the abuse and impacts, and blaming them for the
abuse they experienced.
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In some cases there was great focus on the details of the abuse but no discussion about the
possibility of recovery. Some professionals did not ask about sexual abuse at all.

Literature suggests that general training in child sexual abuse is not adequate. This is consistent
with what we have heard from survivors, support organisations, and experts.

We have recommended that psychological care should be provided by practitioners with the
qualifications and expertise to work with clients with complex trauma. Professionals should

be encouraged to engage with the appropriate training to increase their capabilities in dealing
with clients with complex trauma. They should also be properly supported in this work. Finally,
clients should be helped to find professionals with these capabilities.

We have a long way to go before we can confidently say our institutions are safer, children are
better protected, and all of the people who have been abused and need help are receiving the
treatment and support they need to lead productive lives.

Our work has shown that across many decades many institutions failed our children. Our child
protection, criminal and civil justice systems let them down. Although the primary responsibility
for the sexual abuse of an individual lies with the abuser and the institution of which they were
part, we cannot avoid the conclusion that the problems faced by many people who have been
abused are the responsibility of our entire society. Society’s values and mechanisms which were
available to regulate and control aberrant behaviour failed.

Now that the Royal Commission is completing its work it is the responsibility of governments
and institutions to consider and respond to our conclusions and recommendations. The
Commissioners are aware of many initiatives already implemented to better protect children
and respond to the needs of survivors. Although, inevitably, the Royal Commission has looked at
past events it is important that the momentum for change which has been initiated by the Royal
Commission’s work is not lost and that lasting changes to protect children are implemented.
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Criminal Justice report p 236

From Memory Research summary p 3
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2017 ODPP Victims' Voices Conference:
Making Stronger Connections

Criminal justice issues for the Royal Commission - Sydney, New
South Wales

2 August 2017

In our system of criminal justice the victim of an offence is not given a central role. This was not
always the case.

Historically the role of the state in the criminal trial process was very limited. Criminal disputes
were considered private matters. Until the start of the 1400s, the laying of charges and the
conduct of the prosecution was performed almost exclusively by the victim or their family.[%

Over the next three centuries the royal courts and officers of royal justice would exercise
increasing influence in the criminal justice process, conducting both investigations and
prosecutions. However, victims remained, in many cases, responsible for apprehending the
offender, filing charges, collecting evidence and running the trial.?!

With the coming of the Industrial Revolution, and as cities became more densely populated,
the criminal justice process began to change and ultimately became the modern adversarial
trial. The rise in crime associated with increasingly dense populations led government to offer
incentives for the apprehension of criminals.®™! Miscarriages of justice resulted from increases
in false evidence.!® Accused were regularly imprisoned before trial and, accordingly, faced
difficulties in preparing a defence. The evidence against an accused was not disclosed before
trial. They could not subpoena witnesses.”

The disadvantaged position of the accused ultimately led to changes in the criminal trial
process. The most significant change was to allow the accused to be legally represented.® The
presence of defence counsel encouraged the development of rules of evidence and the modern
style of cross-examination. The core elements of the modern adversarial trial began to appear:
the judge as neutral arbiter, the jury as passive observer, and defence counsel advising their
clients to remain silent and put the prosecution to proof.®

By the 1850s, most prosecutions would be conducted by police on behalf of victims.[*®! The first
Director of Public Prosecutions was appointed in England and Wales in 1879. The role of the
victim in the criminal justice process receded.

And so it remains today. With the trial conceptualized as a contest between the state and the
accused, the role of the victim is largely limited to that of witness for the prosecution.
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There have been some developments in more recent times, aimed at providing victims with
greater consideration during court proceedings. These include the development of Declarations
or Charters of Victims’ Rights and the issuing of DPP Guidelines which make reference to the
role that victims should play in relation to the exercise of various prosecutorial discretions.?

Notwithstanding these developments the role of the victim in the criminal justice process
remains for many an issue of concern. As the Victorian Law Reform Commission recently
reported, research has revealed that:

Many victims feel that their role as a witness simultaneously requires them to re-live the
trauma of the crime, while denying them the ability to voice the circumstances and impact
of the crime in a way that is meaningful for them.

Just retelling a traumatic event can be a traumatizing experience. Victims have described
the process of giving evidence as humiliating, degrading and manipulative, and as adding
to the trauma of the original crime. The public nature of a criminal trial; the focus on what
happened instead of the impact; aggressive cross-examination techniques; and rules of
evidence that restrict the way in which a victim can communicate have all been identified
as contributing to victims’ distress and frustration.??

The role of victims and survivors in the criminal justice process has been a central element of
the Royal Commission’s criminal justice work.

The criminal justice system is often viewed as not being effective in responding to crimes of
sexual violence, including adult sexual assault and child sexual abuse. Research has identified
that, in relation to these crimes, there are lower reporting rates, higher attrition rates, lower
charging and prosecution rates,*® and, as | will discuss further a little later, lower conviction
rates.

For some victims the adversarial criminal trial can have negative psychological consequences.
Judith Herman, a psychiatrist with expertise in traumatic stress, has observed that ‘if one set out
intentionally to design a system for provoking symptoms of traumatic stress, it might look very
much like a court of law. 4!

The concern that the criminal justice process disincentives victims of sexual offences from
reporting is real. In case study 38 the witness who we have called CDR told us that, in relation to
his psychologist:

While he didn’t explicitly discourage me from reporting to police, | remember he
emphasized the negative impact that the criminal justice process would have on my health
and well-being.1*%
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In 2013, six judges of the High Court recognised these issues when, in Munda v The Queen,
they said:

The proper role of the criminal law is not limited to the utilitarian value of general
deterrence. The criminal law is more than a mode of social engineering which operates by
providing disincentives directed to reducing unacceptably deviant behaviour within the
community. To view the criminal law exclusively, or even principally, as a mechanism for
the regulation of the risks of deviant behaviour is to fail to recognise the long-standing
obligation of the state to vindicate the dignity of each victim of violence, to express the
community’s disapproval of that offending, and to afford such protection as can be
afforded by the state to the vulnerable against repetition of violence.®

Munda was an appeal against sentence for the offence of manslaughter. However, the principles
stated are fundamental to a fair criminal justice system. They have particular resonance in
relation to the sexual abuse of children.

There are few classes of offences in which the victim’s role in criminal proceedings will be as
central as sexual offences. If we, as a community, wish to better ‘vindicate the dignity of ...
victim[s]” and better protect ‘the vulnerable against repetition of violence” we must encourage
and support the participation of the victims in the criminal justice process. We must ensure our
laws in relation to both substantive offences, procedure and evidence promote the conviction of
those who are guilty and the acquittal of the innocent. And we must ensure that those who do
offend against children are dealt with appropriately post-conviction.

The question for the Royal Commission has been whether these objectives are being achieved
and, if not, what, if any, changes are necessary to achieve them.

It is helpful to have in mind some statistics the Royal Commission obtained from the NSW
Bureau of Crime Statistics and Research — the authoritative source of criminal offence data.
They concern the outcomes in trials of child sexual abuse offences in New South Wales. These
statistics confirm the difficulties complainants of sexual assault, both children and adults,
continue to face in the criminal justice system.

In New South Wales between July 2012 and June 2016 the conviction rate for all offences,
including matters finalised by a guilty plea, was 89%. For child sexual assault offences (again
including guilty pleas) the conviction rate was 60%. By comparison the conviction rate for
assault was 70%, robbery 73% and illicit drugs 94%. One class of offences with a lower
conviction rate was adult sexual assault with a conviction rate of only 50%. One possible reason
for the lower rate for adult sexual offences is that in addition to the fact that these cases are,
like child sexual assault cases, commonly word against word, consent will often be an issue.

The conviction rate for assault matters is higher than for child sexual assault matters. Although
in many common assault matters, the identity of the offender may be in issue. This is rarely the
case for child sexual assault matters.
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In relation to child sexual assault offences which were finalised at a defended hearing or at trial
there were 725 matters in NSW between July 2012 and June 2016. Of these the defendant was
convicted of all relevant offences in 32% of matters. The defendant was convicted of some but
not all relevant offences in 16% of matters. The defendant was convicted of no relevant offences
in 52% of matters.

Amongst other matters these figures are interesting because they tend to confirm that jurors do
have the capacity to correctly isolate and apply the evidence in relation to each individual count.
They suggest that long held concerns in relation to jurors being overwhelmed by feelings of
prejudice and revulsion towards the accused in trials of child sexual offences may be misplaced.
This has implications for laws based on these assumptions.

The Commission also received data in respect of conviction rates in child sexual offence trials in
the time during which the Commission has been in operation. It had been suggested that the
Commission’s work has had such a transformative effect on the mind of the general community
that it is now much more difficult to secure an acquittal in relation to child sexual offences. The
data tells a different story.

In 2012-2013, 73 child sexual assault matters were finalised at a defended hearing in the District
Court. In that court, of course, charges in defended hearings, with some exceptions, are most
likely to be heard before a jury. Of those 73 matters the defendant was convicted of all relevant
offences in 29% of matters, convicted of some but not all relevant offences in 27% of matters,
and convicted of no relevant offence in 44% of matters.

By contrast, in 2015-2016, 142 matters were finalised at a defended hearing. That is almost
double the number of matters. However, in relation to conviction rates the defendant was

convicted of all relevant offences in 24% of matters, convicted of some but not all relevant

offences in 23% of matters, and convicted of no relevant offences in 54% of matters.

Based on these figures, although many more complainants are coming forward, the chances of
an offender being acquitted have risen rather than fallen.

Given that it appears, at least in New South Wales, that more victims are now entering the
criminal justice system, the challenge for all of us is to ensure that, within the confines of the
law and relevant professional obligations, the response of the criminal justice system achieves
justice not only for the accused but also for victims. Justice for victims of child sexual abuse
can never be obtained without their willing participation in the criminal justice process. It is
increasingly apparent that changes to the process of, and evidence admitted at, a criminal trial
may be necessary to achieve this end.
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Best evidence of children

In both private sessions and public hearings we have heard from many survivors who have told
us of the significant challenges they faced as complainants in the criminal justice system. We
have also heard from parents with respect to the difficulties they have encountered in relation
to their child’s interaction with the criminal justice system. Some have questioned the utility of
their child’s participation. Others have expressed frustration at their child’s exclusion.

The dilemma faced by many parents of children was clearly articulated by a mother who gave
evidence in the criminal justice public hearing. She said:

The present criminal justice system forces parents of child abuse victims to decide
between two options. Parents can either expose their children to the trauma of
participating in the criminal justice system in order to achieve justice by putting
paedophiles in jail to prevent harm to further children. Alternatively, parents can allow
paedophiles to remain free in order to prevent the criminal justice system from causing
further harm to their own child. In my mind, that will never be a fair and just system.[*”!

From survivors whose allegations proceeded to a trial we have heard of the difficulties they
faced in giving evidence. Some have characterised their cross-examination as ‘as bad as the
abuse itself’. For those in this room who have participated in trials of child sexual offences those
observations will not be a surprise. Complainants in sexual assault cases, children and people
with disability have for some time been recognised as vulnerable witnesses.

Of particular concern to the Royal Commission are children with disability. High levels of
institutional contact and dependency on professionals for treatment and care place children
with disability at a higher risk of sexual abuse. As a result of their need for specialised care and
support, children with disability are often segregated from mainstream society. This segregation
can create isolation and increased vulnerability.

There is a risk that if young children and children with disability are unable to give evidence in
criminal proceedings perpetrators of sexual abuse will be able to offend against some of the
most vulnerable members of society with impunity.

Vulnerable witnesses face particular challenges in an adversarial system. They will often be the
only source of direct evidence against the accused. Their credibility will loom large in the trial. It
is almost always the central issue.

As this audience knows our criminal justice system is designed so that the trial is effectively a
contest between the state and the accused, from which there emerges a winner and a loser.
There is a real danger that, in the eyes of the community, the legitimacy of the criminal justice
system will be undermined if the system is not concerned with revealing the truth as to what
really happened but rather the winner of a contest.
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This danger was discussed by Spigelman CJ in his Sir Maurice Byers lecture in 2011. He said:

The recognition that the principal purpose of legal proceedings is to identify the true
factual circumstances of any matter in dispute is of fundamental significance for the
administration of justice and the maintenance of public confidence in that system. If this
recognition constitutes a modification of the adversary system, it is a modification that
should be made.

The public will never accept that “justice” can be attained by a forensic game. The public
require a system dedicated to the search for truth, subject only to the fairness of the
process and consistency with other public values.!8

There is little encouragement for survivors to participate in the criminal justice system if it does
not have truth as its fundamental objective. Why risk potential re-traumatisation, a risk which
materialises in many cases, to merely be a player in a sophisticated lawyers’ game?

Part of the justification of the adversarial system, although not its declared objective, is that

it contains within it mechanisms through which the truth will emerge. One such mechanism,
theoretically at least is cross-examination. It is the means through which it is accepted that the
tribunal of fact is able to evaluate the truth of the witness’ evidence.

Most if not all lawyers, and indeed some non-lawyers, would be familiar with Wigmore’s
characterisation of cross-examination as ‘beyond any doubt the greatest legal engine ever
invented for the discovery of truth’.*®! Few, however, may be aware of the remarks that follow.
Those remarks recognised the potential cross-examination has to distort the truth:

However difficult it may be for the layman, the scientist, or the foreign jurist to appreciate
its wonderful power, there has probably never been a moment’s doubt upon this point in
the mind of a lawyer of experience. “You can do anything” said Wendell Phillips, “with a
bayonet — except sit on it.” A lawyer can do anything with cross-examination —if he is
skilful enough not to impale his own cause upon it. He may...- make the truth appear like
falsehood. But this abuse of its power is able to be remedied by proper control .2

Wigmore is making the point that although cross-examination can be a powerful tool for
discerning the truth it also can be an effective weapon to distort it. His remedy is to stress the
need for the judge to ensure that cross-examination is appropriate in the circumstances. For
judges trained in the adversarial paradigm this can be a challenging task. Judges may have
different views about the appropriate level of intervention.

Research commissioned by the Royal Commission found that, in an analysis of 120 transcripts
of complainant’s evidence in trials of child sexual offences, the number of times the judge
intervened during the complainant’s cross-examination ranged between 0 and 162.2% The
average number of interventions was 10.78.22 There were also jurisdictional differences. In
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NSW the average number of judicial interventions during the cross-examination of a child
complainant was 25.87.1 For Victoria the average was 19.67 and for Western Australia the
average was 6.53.24 For the purposes of this study the child complainants were defined to be
between 6 and 13.2%

In an article on cross-examination available on the NSW Public Defenders website the Deputy
Senior Public Defender describes cross-examination in the following way:

The purpose of cross-examination is to extract from a Crown witness, evidence which will
weaken the Crown case, or evidence which will strengthen the defence case. | hope I am
not misquoting Gleeson CJ when he memorably criticised cross-examiners who seemed to
believe that they were members of the ‘Junior League of Truth Seekers’. If the answer to
the question you are thinking about asking will not weaken the Crown case, or strengthen
the defence case, don’t ask it.[2®

The purpose of my referring to this quote is not to criticise the author. Indeed it is a piece of
valuable practical advice and accords with defence counsel’s professional obligations. But it
does confirm the objectives of the participants in the process, and consequently, the objectives
of the system itself. That purpose is to better the opposition in a contest. Witness’ risk being
caught in the cross-fire. In this context it is unsurprising that victims in the adversarial criminal
trial have been described as as ‘evidentiary cannon fodder’.?”)

It may seem obvious that a child, and in particular a child with disability, will have greater
difficulty answering questions asked by a well-educated adult trained in the art of questioning
than an adult ordinarily might. If it is so obvious, however, why has the system failed to
appropriately respond for so long? It is an unfortunate, yet inescapable reality, that children will
be the victims of very serious crimes. Yet they will be forced to seek justice in a system designed
not for them, but for adults.

In order for cross-examination to effectively investigate the truth the questions asked must be
understood by the witness. The maturity or other relevant capacity of the witness matters.
Questioning that prevents the complainant from giving their evidence effectively may lead to
significant injustices.

Recent research published by the Royal Commission confirms the potential for injustice to occur.
In their report entitled ‘Empirical Guidance on the Effects of Child Sexual Abuse on Memory and
Complainant’s Evidence’ the researchers reported that the most reliable and accurate memory
reports are generally provided in response to free recall prompts.?®! Free recall is a narrative
response to an open-ended prompt, provided in any order and without the help of cues.?®! An
example of a free recall prompt would be ‘tell me what happened’.
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Leading questions, questions posing options for agreement and other forms of suggestive
questioning tend to lead to errors.®” Cross-examination style questions that do not include
free-recall prompts tend to impair the memory reports of victims at the time of retrieval. This is
particular so for pre-schoolers, primary school children and distressed witnesses.B% It is obvious
that many, if not most, complainants of child sexual abuse will fall within these categories.

In relation to children, the researchers reported that being questioned repeatedly on the same
topic may lead children to infer that their previous answer was incorrect. As a result they may
doubt and change their answers.®2 This, in turn, leads to both inaccuracies, which are unhelpful
for the tribunal of fact, and inconsistencies, which provide fertile ground for defence counsel, in
the child’s evidence.

Rather than operating as a mechanism for uncovering the truth the nature of cross-examination
and the stress that accompanies it may impair a witness’ ability to recall events as accurately

as they otherwise might. The emotional distress, shame and fear experienced by a complainant
at the time they are interviewed by police or during court proceedings can impair their ability
to retrieve relevant memories.3 Interviewing techniques which reduce stress at the time of
recall may facilitate more accurate and complete memory reports.B% The adversarial trial in

the traditional form does not appear well designed to facilitate accurate recall by witnesses
giving evidence.

In a statement that challenges both the old common law assumption in relation to the
unreliability of children, and the capacity of the adversarial system to accommodate them, the
Court of Appeal of England and Wales in B said:

We emphasise that in our collective experience the age of a witness is not determinative
of his or her ability to give truthful and accurate evidence. Like some adults some children
will provide truthful and accurate testimony, and some will not. However, children are not
miniature adults, but children, and are to be treated and judged for what they are, not
what they will, in years ahead, grow to be.B

In the course of its criminal justice work the Royal Commission has explored processes and
procedures that may alleviate some of the problems faced by children including those with
disability. Those processes are often termed ‘special measures’.

New South Wales first introduced measures to assist complainants to give evidence in the early
1990s. Since that time all Australian jurisdictions have introduced a range of measures to assist
complainants by modifying the usual procedures for giving evidence. These measures have
eroded some aspects of the adversarial system.
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A number of special measures are now commonly available in criminal proceedings, although
their use varies across jurisdictions. These include using pre-recorded interviews with the
complainant as evidence in chief; the use of closed circuit television, so that the complainant
is able to give evidence from a room away from the courtroom; allowing the complainant to
have a support person with them whilst giving evidence; the use of screens or partitions if the
complainant is giving evidence in court; and, in some cases particularly, when young children
are giving evidence, the judge and counsel will remove their wigs and robes.

Two important developments, now available in some jurisdictions, are intermediaries and
special hearings.

Intermediaries can be used to assist vulnerable witnesses at both the investigative stage and

in preparation for a trial. The intermediary is generally a professional with expertise in the
communication difficulties that have been identified with respect to the witness. They conduct
an assessment of the communication skills of the witness and recommend to police, and later
to the court, the appropriate communication style for that witness.

Ideally, a ‘ground rules’ hearing occurs before the witness’ evidence is taken. At that hearing
the intermediary can advise the court with respect to the witness’ requirements. The judge

will indicate to counsel which recommendations of the intermediary are to be adopted. The
intermediary will sit with the witness during their evidence, and may intervene where they
believe a communication difficulty is likely to occur. Importantly, the intermediary’s role is not to
rephrase or summarise the witness’ evidence.

A witness intermediary scheme was piloted in England and Wales in 2004-05.
The pilot was successful and the scheme was rolled out nationally.

Under the England and Wales scheme intermediaries undertake formal training in relation to
their role in the justice system and are bound by a code of practice.

Of the intermediary scheme the former Lord Chief Justice of England and Wales Lord Judge, a
very experienced criminal lawyer, has said:

The use of intermediaries has introduced fresh insights into the criminal justice process.
There was some opposition. It was said, for example, that intermediaries would interfere
with the process of cross-examination. Others suggested they were expert witnesses or
supporters of the witness. They are not. They are independent and neutral. They are
properly registered. Their responsibility is to the court. And they are used at much earlier
stages in the process, to flag up potential difficulties in advance of the trial. These can then
be addressed in during the trial process.
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... Their use is a step which improved the administration of justice and it has done

so without a diminution in the entitlement of the defendant to a fair trial. In some
cases juries have convicted, and in others there have been acquittals. But the use of
intermediaries has meant that a number of those who are among the most vulnerable
in the community may now be heard when before they would have been forced to
remain silent.3®

There are further benefits in the use of intermediaries. The first is that the complainant is no
longer dependent on the judge having kept up with the most recent learnings in respect of
children and other vulnerable witnesses. The second is that even in circumstances where the
judge has appraised him or herself of the relevant knowledge, that knowledge will inevitably be
of a general character. We know, of course, that children develop differently. A particular child
may in some capacity, for example language, be more or less developed than the average child
of that age. And persons diagnosed with a particular cognitive impairment may not have that
impairment manifest in precisely the same way. Complainants may be uniquely challenged by
the court process. The advantage of an intermediary is that the judge is able to understand the
capacity, including any relevant disability, of a particular complainant and is informed of the
challenges that that complainant will face in the courtroom. It allows the intermediary to assist
not only the judge, but the parties to ask questions that will best assist the complainant to give
effective evidence. This objective is fundamental to any system of justice.

Both New South Wales and South Australia have commenced intermediary schemes that draw,
to some extent, on the experience of the scheme in England and Wales.

The function of intermediaries is to improve the quality, including the reliability, of the evidence
given to the court. This function is entirely consistent with the objective of making the criminal
justice system accessible to children and increasing its capacity to produce safe convictions in
child sexual abuse cases.

An additional way of dealing with the challenges some sexual assault complainants face is
through the use of special hearings. Special hearings provide for the evidence of complainants
—that s, evidence in chief, cross-examination and re-examination — to be recorded before the
trial, in the absence of the jury.

Special hearings may facilitate the more effective use of other special measures. For example,
if the cross-examination takes place in the absence of a jury, prosecution counsel, the judge,
and, if relevant, an intermediary, may feel more comfortable intervening to object or suggest
alternative wordings of questions to suit the language and cognitive abilities of the witness.
These interventions can then be edited out of the final video that is presented to a jury. Full
recording of the complainant’s evidence may also reduce delay for the complainant and the
stress and anxiety that is likely to arise if the complainant has to be ready to give evidence on
one or more occasions before the court is ready for the evidence to be given. There is no doubt
that the full benefit will only be realised if the special hearing is conducted at an early stage of
the proceedings.
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The giving of evidence at an early stage means that the memory of the complainant is fresh and
for this reason more likely to be accurate.®” Importantly, having given evidence the complainant
may then undergo counselling which may otherwise have to be postponed to minimise the risk
that his or her evidence becomes tainted.® The complainant’s participation in proceedings is
brought to an end at an earlier stage allowing the focus to shift to the complainant’s recovery.B%
And in the context of proceedings in which the assessment of a complainant’s credibility is often
determinative, a complainant’s emotional response to an alleged offence is recorded closer to
the time of the allegation.%

A further advantage is that pre-recording may assist in the identification of the key issues in the
trial which may lead to earlier resolution of cases.

Particularisation

A further difficulty for survivors in child sexual abuse cases is the requirement for the
prosecution to provide particulars in relation to the offence or offences charged. The
requirement to provide particulars, undoubtedly reasonable, is required to ensure the accused
knows the case against him or her.*!

Victims and survivors of child sexual abuse often find it difficult to provide adequate or accurate
details in relation to the offending. There are a number of reasons. The first is that young
children may not have a good understanding of dates, times and locations or an ability to
describe how different events relate to each other across time.

Second, delay in reporting may cause events to be wrongly attributed to a particular time or
location when they in fact occurred earlier or later, or at another location.

A third reason is that the abuse may have occurred so often and in such similar circumstances,
that the victim or survivor is unable to describe specific or distinct occasions in which they were
offended against.

The memory research | referred to earlier confirms this. The researchers reported that it is the
core features and meaning of an event that are most likely remembered.? Other information
is less well preserved. They stated that ‘for example, core features of sexual abuse such as the
nature of the abusive acts and the perpetrator may be remembered but details such as the
time, the colour of someone’s clothing, or what was said may be forgotten.'3
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The researchers also reported that for repeated or familiar events, a person generally develops
a schema for the core or gist features of that type of experience.*¥ A schema is a mental
template which represents some aspect of experience and is based on prior experience

and memory. It is structured to facilitate perception, cognition, the drawing of inferences or
the interpretation of new information in terms of existing knowledge.!*! Once that schema
exists, the specific details of every instance of that type of experience may not be encoded or
consolidated. As a consequence they cannot be recalled.!®!

The challenges in relation to particularising a series of repeated events which occurred some
time ago are obvious. The result is a cruel paradox: the greater the regularity with which a child
is offended against, the more difficult it can become to charge and prosecute the offender.

Parliaments have attempted to remedy this situation through the introduction of legislation to
create persistent sexual abuse offences. This first occurred in Queensland in 1989. By the end
of the 1990s an offence of this type had been introduced in each of the states and territories.
There have, however, been challenges in relation to these offences.

The Queensland offence as originally enacted was an offence of ‘maintaining a sexual
relationship with a child/young person.[*”! The legislation required the prosecution to prove the
sexual relationship by showing three distinct occasions of unlawful sexual conduct each proved
beyond reasonable doubt.

The offence was considered by the High Court in 1997 in KBT v The Queen.*® The Court held
that the offence required the jury to be satisfied beyond reasonable doubt as to the commission
of the same three acts which constituted relevant sexual offences.!

It follows that in order for the jury to agree that the same three acts of sexual offending have
been proved, one must be able to identify with some precision each of the three discrete acts
or occasions of offending necessary to make up the charge. As a consequence the problem was
not removed.

In most Australian jurisdictions the relevant offence continues to require proof of the
occurrence of three or more unlawful sexual acts.P% It is not surprising, given the decision in
KBT, that in most, but not all, of these jurisdictions the persistent sexual abuse offence is rarely
charged. Data provided to the Royal Commission indicates it is rarely charged in the two largest
jurisdictions: New South Wales and Victoria.

In Queensland, however, the persistent sexual abuse offence is regularly charged. In that state
the offence has been reframed in order to address the concerns identified in KBT. Under the
Queensland legislation the actus reus of the offence is the unlawful sexual relationship, not
particular unlawful acts.
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The amended section 229B defines an unlawful sexual relationship as one that involves
more than one unlawful act over any period. All members of the jury are required to be
satisfied beyond reasonable doubt that the evidence established that an unlawful sexual
relationship with the child involving unlawful sexual acts existed. Importantly, however,
s 229B(4) provides that:

(a) the prosecution is not required to allege the particulars of any unlawful sexual act
that would be necessary if the act were charged as a separate offence and;

(b) the jury is not required to be satisfied of the particulars of any unlawful sexual act
that it would have to be satisfied of if the act were charged as a separate offence;
and

(c) all the members of the jury are not required to be satisfied about the same

unlawful sexual acts.

Section 229B has been considered at appellate level in Queensland on a number of occasions.
The Court’s decisions establish that the key element of the offence is the unlawful sexual
relationship.B¥ The indicia of maintaining a relationship include its alleged duration, the number
of acts and the nature of the acts alleged.? The Court was satisfied that the trial’s judge’s
power to ensure a fair trial is maintained under the section,® and that the section does not
remove the court’s power to set aside a conviction on the grounds that there was a miscarriage
of justice where the accused was given so little information about the charge as to render it
impractical to prepare a defence.’ The Court of Appeal has also held that s 229B(4) does not
offend Chapter Ill of the Commonwealth Constitution.

Application for special leave to appeal to the High Court in relation to convictions under s 2298
have been twice refused. Once in 2008 and again in 2012.

The Royal Commission is considering the law in relation to persistent sexual offences as part of
its criminal justice work. It is unacceptable, in our view, that the criminal justice system should
accept a situation in which children who have suffered the most extensive abuse may be those
who are less able to receive justice in the criminal courts.

Further improvements

The Royal Commission has also considered a number of options designed to improve the
criminal system’s response to victims and survivors of child sexual abuse.

One option is that state and territory governments should develop a standard document for
complainants and other witnesses to better inform them about the process of giving evidence.
Currently complainants may not be given information about what to expect in court, and in
particular the process of cross-examination. Complainants may not be given this information
because of fears the prosecution may be accused of ‘coaching” witnesses. The Commission has
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considered whether survivors would be assisted by being provided standardised information
about matters including the purpose of giving evidence in chief, the purpose of cross-
examination, the detail in which they are likely to be required to give their evidence, the
obligations of defence counsel to challenge their evidence, and particularly difficult questions
that might be used in cross-examination.

The Royal Commission has also considered whether victims and survivors should be provided
better information about the role of victim impact statements in the sentencing process. This
could include information in relation to understanding the sort of content that may result in
objection being taken to some or all of the statement.

Conclusion

The Royal Commission’s recommendations in relation to criminal justice issues are an
opportunity for the entire Australian community to come together through their Parliaments
to make changes to ensure that the High Court’s sentiments in Munda are achieved.

There are likely to be some, perhaps many, practitioners and judges, who will be resistant
change. Perhaps their thinking may be assisted by reflecting on a comment by Lord Judge,
who said:

Just because a change does not coincide with the way we have always done things does
not mean that it should be rejected ... Do proposed changes cause unfair prejudice to the
defendant? If so, of course, they cannot happen. If however they make it more likely to
enable the truth to emerge, whether favourable or unfavourable to the defendant, then
let it be done. The truth is the objective.®

The Royal Commission provided its report in relation to criminal justice to government last week
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State funeral of Anthony Foster

Eulogy - Melbourne, Victoria

7 June 2017

Anthony Foster leaves a legacy for all Australians. We can see his legacy in the changes which
many institutions have made for the safety of children in their care. We can see it in the
changes institutions are making in their response to survivors of abuse. More changes will
certainly follow.

The sexual abuse of a child is a terrible crime. It is perpetrated against the most innocent in our
community. It strips the child of that innocence. It can and often does damage the child’s ability
to develop and live a happy and fulfilled life. It is the gravest of personal violations.

The abuse of a child can not only damage that child. In many cases it inflicts trauma on the
close relatives and friends of that child. The distress, anguish, and sense of betrayal felt by the
parents of a child who has been abused can never be fully appreciated other than by those
who must suffer it. Can any of us who have not been in Anthony’s position imagine the sense
of loss experienced by a parent who has entrusted their child to an institution only to find
that a member of that institution has fundamentally betrayed that trust? Can we imagine the
anger the parent feels when the abuser denies their crime or the institution seeks to avoid
responsibility for it?

The Commissioners have spoken with many parents who have struggled with their own trauma
as they sought to assist their children to recover and live productive lives. Some parents carry
unresolved anger. Understandably overcome by grief their capacity to contribute to others lives
may be diminished. For some their grief and anger becomes a motivating force to advocate for
their own children, and for all abused children. They seek a just response. And they seek that
institutions resolve to bring lasting change to ensure that other children will not suffer as their
own have done.

Anthony Foster is such a person. Anthony loved all of his children. A love he shared with
Chrissie. The suffering which they experienced as a result of the abuse of Emma and Katie is
documented in Chrissie’s book ‘Hell on the way to Heaven. Many people, quite understandably,
would have been destroyed by that suffering. Many would have been overwhelmed by what
they saw as the uncaring response of an institution to the needs of their children. But Anthony,
with Chrissie, did not let this happen. Instead they resolved to devote their lives to both care for
their own children and to advocate for all children who may have been abused.

After Anthony had given evidence before the Royal Commission and we had reported in relation
to the Melbourne Response | came to know him at a personal level. In every conversation | had
with Anthony his central concern was for the welfare of others. In his quiet and articulate way
he talked to me of his concerns that institutions and all their leaders should accept that terrible
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events had happened. And he was determined to do what he could to ensure that institutions
and government made an appropriate and just response.

Others have documented Anthony’s contribution to the decision to hold the Victorian
Parliamentary Inquiry. This was of course followed by the decision by governments to create

a national Royal Commission. Anthony knew when pressing for these inquiries that the needs
of those who had been sexually abused as children extended far beyond his immediate family.
He understood that unless the resources of a national inquiry were employed there was little
chance that the Australian community would come to understand what had occurred. No
doubt there were some, perhaps many, who thought the Royal Commission was not necessary.
Anthony knew otherwise.

Anthony understood that the sexual abuse of children was a whole of community issue. He
believed that crimes had been committed against children by many people in many institutions
across Australia. He believed that those institutions had put their reputations before the welfare
of children. He believed they had covered up to avoid scandal. He believed that they had failed
by breaching the fundamental trust that the community’s parents had placed in them.

Whilst caring for their own family Anthony, together with Chrissie, devoted their lives to
seeking justice for all victims. They spent countless days at Royal Commission hearings. They
participated in roundtables. They provided us with considered submissions. They were always
caring and thoughtful for others.

In as much as the Royal Commission has been tasked with bearing witness to the suffering of
children who have been abused Anthony, with Chrissie, accepted an obligation to bear witness
on behalf of survivors.

There were many occasions during our public hearings when some of those present were
overcome by their own memories or the grief carried by others. Anthony was always alert to
their suffering and ready to provide a comforting word or gentle embrace. Many have directly
felt the warmth of the acknowledgement from someone who truly understood their pain.

Anthony and Chrissie attended our public hearings so often it was not a surprise that when our
hearings were coming to an end they came from Melbourne to take their usual place in the room.

Anthony will remain in the memory of all the Commissioners and Commission staff. There are
many others who have walked beside him. They have been encouraged, supported and inspired
by Anthony.

Anthony was a loving and good man. He was gentle, courageous and caring.
Anthony’s legacy will be realised by a just response for all those who were abused in an

institution. This must include a commitment by the Australian community that these terrible
crimes should never happen again.
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National Council of Churches

Addressing the National Council of Churches - Safe as churches?
conference - Sydney, New South Wales

16 May 2017

Introduction

Thank you for inviting me to address your conference today. | am sorry that | am unable to
deliver this address in person. Unfortunately the other demands on my time have made that
impossible.

| last spoke to you in September 2015. Since that time the Royal Commission had held a further
25 public hearings. That brings the total number of public hearings to 57. Our public hearing
program concluded in March this year with a discussion of the nature, cause and impact of child
sexual abuse.

Our public hearing program was extensive. We examined more than 1.2 million documents.

We heard evidence from more than 1,200 witnesses. The Commissioners sat for more than 440
days. Hearings have been held in every state and territory and in a number of regional centres
and towns.

In addition to the hearings in which we sought to understand the conduct of individuals and
institutions, the Commission has conducted public hearings with a policy focus. These include
Case study 24 — Out of Home Care and Case studies 38 and 46 into Criminal Justice issues.

Towards the end of last year and through the first few months of this year we held a series of
review hearings. A number of institutions, including some faith based institutions, who had
previously been examined in a public hearing were invited back to discuss their responses to
our findings.

The Commission also held a hearing into the current policies and procedures of
Commonwealth, state and territory governments in relation to child protection and child safety
standards, including responding to allegations of child sexual abuse.

Public hearings have a significant role in driving institutional and regulatory change. Many
institutions who have not themselves been the subject of a public hearing have already
responded to the problems revealed in similar institutions and have implemented changes or
reviews to improve the safety of children in their care.
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As of this week 33 case study reports have been published. The remaining case study reports
will be published in the coming months.

The Commissioners have continued to hold private sessions with survivors. For those of
you who may not be aware a private session provides an opportunity for a survivor, or a
survivor’s family member, to tell their story of abuse to a Commissioner in a protected and
supportive environment.

It is the primary way for the Commissioners to bear witness to the abuse and trauma inflicted
on children who suffered in an institutional context. The Commissioners have now held more
than 6,700 private sessions.

Some of you may be aware of our extensive research and policy development program. This
program has had the assistance of national and international experts across many disciplines.
The program has four broad areas of focus: prevention, identification, response and justice
for victims.

The Commission has published 44 research reports. But for the resources given to the Royal
Commission much of this research would never have been undertaken.

These reports are an important part of the Royal Commission’s legacy. We have also published
consultation papers in relation to criminal justice, records and record-keeping, out of home
care, complaint handling and response and redress and civil litigation.

| have now referred 2,025 matters to authorities, almost always the police, with a view to the
possible prosecution of an offender. At this stage we have been advised that there have been 127
prosecutions commenced as a result of these referrals. However, the volume of referrals is so
great it will take some time before all the matters are processed and prosecutions commenced.

When | spoke to you last time the Royal Commission’s final report on Working with Children
Checks had recently been published. That report contains 36 recommendations. It is available
on the Commission’s website. The report in relation to redress and civil litigation was released in
September 2015. It contains 99 recommendations.

In the redress report the Commissioners said that in order for any redress process to deliver
justice it is essential that there be equal access and equal treatment for survivors — regardless
of the location, operator, type, or continued existence or assets of the institution in which they
were abused.

For this reason the Commissioners recommended that the Australian Government should
establish a single national redress scheme.
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We said appropriate redress should include three elements:

1. Adirect personal response by the institution, including an apology, an opportunity for
the survivor to meet with a senior representative of the institution and an assurance as
to the steps the institution has taken, or will take, to protect against further abuse.

2. Access to therapeutic counselling and psychological care as needed throughout a
survivor’s life.

3. Modest monetary payments as a tangible means of recognising the wrong survivors
have suffered.

We recommended a set of principles by which redress should be funded. Those principles were:

- Theinstitution in which the abuse is alleged or accepted to have occurred should fund
the cost of redress.

- Where an applicant alleges or is accepted to have experienced abuse in more than one
institution, the redress scheme should apportion the cost of funding redress between
the relevant institutions.

- Where the institution in which the abuse is accepted to have occurred no longer
exists and the institution was part of a larger group of institutions or where there is
a successor to the institution, the group of institutions or the successor institution
should fund the cost of redress.

We also recommended that the Australian Government and the state and territory governments
should be the ‘funder of last resort” with governments meeting any shortfall of funding for the
scheme. We do not anticipate there will be a large number of claims in which will require the
resources of funder of last resort.

The Commissioners made the following observation about the responsibilities of governments.

‘Although the primary responsibility for the sexual abuse of an individual lies with the
abuser and the institution they were part of, we cannot avoid the conclusion that the
problems faced by many people who have been abused are the responsibility of our entire
society. The broad social failure to protect children across a number of generations makes
clear the pressing need to provide avenues through which survivors can obtain appropriate
redress for past abuse.

On 4 November 2016 the Minister for Social Services, Christian Porter, announced the
establishment of the Commonwealth Redress Scheme. In that announcement Minister Porter
said that ‘any state, any territory, any church, any charity, who has responsibility in this area will
be able to opt-in to the scheme’. Institutions would opt-in on the basis that they fund the cost of
their own eligible redress claims.
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The Commissioners understand that many churches and religious groups have indicated that
they are positively disposed to the Commonwealth’s scheme. This is very pleasing to hear.
The need for an effective response for survivors who have been abused in a religious context
is undoubted.

The need to provide for their ongoing psychological and psychiatric care is urgent. The risk that
a survivor’s compromised health may have tragic consequences is real. It is unacceptable that
we should not do what we can to minimize that risk.

The recommendations made by the Commissioners in relation to civil litigation focused on four
topics: limitation periods, the duty of institutions, identifying a proper defendant and principles
for managing litigation. A number of our recommendations in relation to civil litigation have
already been taken up by state and territory governments.

New South Wales, Victoria, Queensland and the ACT have legislation that gives effect to the
Commission's recommendations in relation to limitation periods. In fact in NSW and Victoria
the amendments made to the Statute of Limitations go beyond the recommendations of the
Royal Commission.

We understand that Tasmania is in the process of drafting a bill that will give effect to the
Commission's recommendations and that the NT has approved the preparation of a bill to that
effect. Western Australia told us they are committed to introducing laws to give effect to the
Commission's recommendations in relation to limitation periods.

Queensland have now introduced model litigant guidelines specifically for child sexual abuse
claims that apply in litigation to which it is a party. They join NSW and Victoria in having
such guidelines.

In relation to the Commission's recommendations with respect to the duty of care of
institutions Victoria has introduced the Wrongs Amendment (Organisational Child Abuse)
Bill to parliament.

The Bill provides that in a proceeding on a claim against a relevant organisation for damages
in respect of the abuse of a child under its care, by a person associated with that organisation,
the organisation is presumed to have breached its duty of care unless it can prove that it took
reasonable precautions to prevent the abuse. It will be for the institution to demonstrate they
took reasonable steps to prevent the abuse of the child.

Child sexual abuse in religious institutions — private sessions information

As | mentioned earlier we have now heard from more than 6,700 survivors in a private session.
To date we have been able to analyse the information given to us by 6,302 of those survivors.
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32 percent of survivors who have attended a private session reported abuse in a government
institution. 10 percent of survivors reported abuse in a secular institution. 59 percent reported
abuse in a religious institution.

37 percent of survivors who have attended a private session reported abuse in a Catholic
Church institution. 9 percent reported abuse in an Anglican institution, 4 percent in a Salvation
Army institution, 3 percent in an other protestant institution, 2 percent in a Presbyterian

and Reformed churches institution, 1.3 percent in a Uniting Church institution, 1 percent in

a Jehovah’s Witness institution, 0.6 percent in a Baptist Church, 0.5 percent in a Pentecostal
churches’ institution, 0.4 percent in a Churches of Christ institution, 0.4 percent in a Seventh
Day Adventist institution and 0.3 percent in a Lutheran Church institution.

70 percent of attendees who reported child sexual abuse in a religious institution were male.
30 percent were female.

The average age that attendees report they were abused in a religious institution for the first
time is 10.3 years.

More than half, that is 51 percent, of the survivors who have attended a private session who
reported abuse in a religious institution report being abused by a person in religious ministry.
Twenty-two percent reported abuse by a teacher in a religious institution.

Criminal justice

The Royal Commission’s criminal justice project is significant in scale. The issues which we must
consider cover a broad reach.

One issue discussed in a number of case studies is the circumstance where abuse although
known to a responsible person in an institution was not reported to the authorities. The criminal
law does not generally impose a positive duty requiring a person to act. However, although
unusual it is not unprecedented.

We know that it is often very difficult for victims to disclose or report what is happening to them
at the time. We also know that children are particularly vulnerable. They are likely to have less
opportunities to report to police and are less able to take effective steps to protect themselves.

We also know the perpetrators of child sexual abuse may have multiple victims and may offend
against particular victims over lengthy periods of time. Failure to report abuse to the authorities
may leave a child, or perhaps a number of children, exposed to abuse.
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Reporting offences may be particularly important in an institutional context. Institutions may

be conflicted. They have a duty to protect children. They also have an interest in protecting the
reputation of the institution. Imposing criminal liability for failure to report is likely to encourage
reporting despite the damage this may inflict on the institution’s reputation.

Both New South Wales and Victoria have offences relating to failure to report. In New South
Wales there is an offence of concealing a serious indictable offence. In Victoria there is an
offence of failure to disclose a child sexual offence.

The Royal Commission is considering whether it should recommend that other states and
territories follow the lead of New South Wales and Victoria, and if so, what might be the
appropriate terms of that offence.

Special vulnerability

As | mentioned the majority of the allegations we have received have emerged from faith-based
institutions. This inevitably raises the question “why”. Why is it that in institutions which proclaim
faith in God and embrace the highest ethical and moral principles so many children are abused?

Why do some people who proclaim their faith and have accepted a life of religious endeavour
breach their obligations to children? Is there something in either the structure, culture, or
personal qualities of members of the churches and other religious bodies, whether lay or
ordained, that gives them such a prominent place amongst offenders?

One matter is clear. When children are placed in residential facilities, whether an orphanage
or a boarding school, access is more readily available to those with evil intent.

This is true of any residential facility. For that reason, as we know, the overwhelming
majority of children are abused in a family context. The problems within families were
excluded from our inquiry but remain a complex and tragic problem which our society has
not yet adequately addressed.

Faith based institutions also provide access to children. That access is available in an
environment in which a child’s spiritual development occurs and is nurtured by adults.

Children are brought up to respect, and to accept, the instruction of adults. It is how children
learn, both about themselves and society. The child will always be vulnerable to the abusing adult.

Where the adult is perceived by the child to be a manifestation of spiritual good, in some cases
especially chosen by God, and able to instruct the child about the mysteries of life, death, belief
in God, and good and evil an extra level of vulnerability may be present.
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The Commissioners have heard many times from survivors who as children were told that

if they tell anyone about the abuse they will be punished by God and may go to hell. Both
physical punishment of the child and alienation from God are threats of which we repeatedly
hear. Sometimes the child was told that the abuse afflicted upon them is God’s will.

Remarkably some have been told it is the way God wants them to learn about sex. The
calculated exploitation of a child’s innocence is difficult to comprehend. The power afforded to
the adult by the institution is corrupted and used to abuse the child.

The special attention which an abusing priest, pastor or religious person may have paid to the
abused child is commonly welcomed by the child’s parent.

This will also be true of a child’s sporting coach, lay teacher or dance instructor. That attention
may engender a sense in the developing child that they are special. When the nurturing of a
child’s spiritual development becomes entangled with affection and misplaced adoration of the
abuser, both the risk to the child and the impact of the abuse when it occurs increases.

The loss of a spiritual life for a survivor is common, although not universal. For many survivors
this loss compounds the burdens they must carry for the rest of their lives.

A pubescent or post-pubescent child seeking to understand their own identity and place in the
world, including their sexual identity, is vulnerable to the affections and special treatment of the
adult leading ultimately to disillusionment and, for many, lifelong destructive consequences.

The Royal Commission has undertaken the task of identifying specific elements that institutions
should adopt in order to be child-safe. This has involved an extensive analysis of available the
research and other evidence gathered by the Royal Commission.

A preliminary list of elements considered to be fundamental to a child safe institution was
identified. These elements were then tested in a research study that obtained feedback from a
panel of 40 Australian and international experts. The panel agreed that the elements identified
were relevant, reliable and achievable. The research, Key elements of a childsafe organization
research study — Final Report is available on our website.

The Royal Commission’s final report, which will be delivered to government in December this
year, will include an entire volume on making institutions child safe. However, by publishing

the research and disseminating the child safe elements early, institutions are able to work on
strengthening their child safe practices without having to wait for our final recommendations.
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The ten elements that we have identified are:

- Child safety is embedded in institutional leadership, governance and culture
< Children participate in decisions affecting them and are taken seriously

«  Families and communities are informed and involved

« Equity is promoted and diversity respected

« People working with children are suitable and supported

+  Processes to respond to complaints of child sexual abuse are child focused

«  Staff are equipped with the knowledge, skills and awareness to keep children safe
through continual education and training

« Physical and online environments minimize the opportunity for abuse to occur
« Implementation of child safe standards is continually reviewed and improved

« Policies and procedures document how the organization is child safe.

These elements apply to all institutions. It is incumbent on the leaders of those institutions
to adopt these principles and ensure that they are followed. All who have leadership
responsibility must inform themselves about the principles and ensure that their institution
puts them into practice.

| am often asked by people whether | believe that much will change as a result of the Royal
Commission. Do | think it has been worthwhile? Will institutions change?

Although in the early days of the Royal Commission the question could not be answered | am
now able to confidently give a positive answer.

As we have continued with our work we can already see fundamental change occurring in the
way institutions are managed with the introduction of many practices designed to protect the
safety of children. Although there may be some people in some institutions who resent the
intrusion by the Royal Commission into their institution the overwhelming response is positive.

What we can be certain of is that any institution which does not acknowledge past wrongs and
the need for change will lose the confidence of Australians. The community will not accept
the legitimacy of any institution which does not give priority to the safety and wellbeing of the
children which for which it has responsibility.

| have previously said that the Royal Commission’s work has changed the conversation about
child sexual abuse in Australia. As the Commission moves towards the completion of its work
in December this year the task which is posed to all of you is to continue to ensure that the
institution to which you belong takes part in that conversation. Institutions must make the
changes necessary to ensure, as far as may be possible, children are not abused in the future.
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Modern Prosecutor Conference

Seeking ‘justice for victims’ (Part I) - Melbourne, Victoria

13 April 2017

Introduction

In Part | of this speech, which | gave in Sydney last month, | focused on issues for victims of child
sexual abuse when complainants in criminal proceedings. These issues relate to two areas of
the law. Firstly, the substantive law in relation to offences, and secondly, criminal procedure.

Today has a different focus. | will discuss some of the challenges for victims as they proceed
through the criminal justice system. | will also touch on issues with respect to the sentencing of
sexual offenders.

| began the Sydney speech with a discussion of the difficulties sexual assault complainants

have faced in the criminal justice system. Many of these difficulties arose from what are

now recognised as unfounded assumptions that judges have made about the behaviour and
reliability of sexual assault complainants. These assumptions found expression in jury directions
given by judges.

Many of these directions have now been modified or displaced by legislation. The legislative
changes reflect a better understanding of the dynamics of sexual assault, including child sexual
assault, and the impact these offences have on victims.

However research demonstrates that, still today, incorrect assumptions about victims of child
sexual abuse are common in the general community. The Royal Commission is considering the
need for jury directions which contain educative information about children and their response
to child sexual abuse.

A further difficulty faced by some survivors in the criminal justice system concerns the
requirement for particularisation. For a number of reasons victims and survivors of child sexual
abuse often find it difficult to provide adequate details of the offence.

One significant problem is that the abuse may have occurred so frequently and in such similar
circumstances, that victims are unable to describe distinct or specific occasions on which they
were abused. Ironically, this can mean that the most extensive offending can be the most
difficult to prosecute.

The Commission is considering ways in which offences for persistent sexual abuse could be
better defined so as to overcome these difficulties.
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In the Sydney speech | also discussed one of the most significant criminal justice issues facing
the Royal Commission —tendency and coincidence evidence and joint trials. This law is complex
and, as | am sure you know, has developed differently across Australia.

Different states currently deal with this evidence in different ways. Even where the same
legislative provisions apply to govern the admission of tendency and coincidence evidence
differences have emerged in the way in which the legislation is interpreted.

| spoke of some of the history of the law in relation to similar fact evidence and the
assumptions on which the exclusionary rule is founded. | also discussed some of the key
findings of the jury research study commissioned by the Royal Commission which challenges
many of these assumptions.

There are likely to be some, perhaps many, practitioners and judges, who are resistant to
change. Perhaps their thinking may be assisted by reflecting on a comment by the former Lord
Chief Justice of England and Wales, Lord Judge, who said:

Just because a change does not coincide with the way we have always done things does
not mean that it should be rejected. We should be considering each individual child as the
individual he or she is, at the age and with the levels of maturity that he or she has,
alleging whatever form of crime he or she has been the victim. Do proposed changes
cause unfair prejudice to the defendant? If so, of course, they cannot happen. If however
they make it more likely to enable the truth to emerge, whether favourable or
unfavourable to the defendant, then let it be done. The truth is the objective.

Although | understand that my previous speech has been made available to you, before | turn
to today’s issues | would like to draw your attention to some of the statistics contained in the
earlier speech. They are to say the least thought provoking. They concern outcomes in trials
of child sexual abuse offences in New South Wales. | do not know what the position would be
in Victoria.

The information comes from the NSW Bureau of Crime Statistics and Research which is the
authoritative source for criminal offence data. It confirms the difficulties complainants of sexual
assault, both children and adults, continue to face in the criminal justice system.

In New South Wales between July 2012 and June 2016 the conviction rate for all offences,
including matters finalised by a guilty plea, was 89%. For child sexual assault offences (again
including guilty pleas) the conviction rate was 60%. By comparison the conviction rate for
assault was 70%, robbery 73% and illicit drugs 94%. One class of offences with a lower
conviction rate was adult sexual assault with a conviction rate of only 50%.

One possible reason for the lower rate for adult sexual offences is that in addition to the fact
that these cases are, like child sexual assault cases, commonly word against word, consent will
often be an issue.
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The conviction rate for assault matters is higher than for child sexual assault matters. That is
notwithstanding that in many common assault matters, the identity of the offender may be in
issue. This is rarely the case for child sexual assault matters.

In relation to child sexual assault offences which were finalised at a defended hearing or at trial
there were 725 matters in NSW between July 2012 and June 2016. Of these the defendant was
convicted of all relevant offences in 32% of matters. The defendant was convicted of some but
not all relevant offences in 16% of matters. The defendant was convicted of no relevant offences
in 52% of matters.

Amongst other matters these figures are interesting because they tend to confirm that jurors do
have the capacity to correctly isolate and apply the evidence in relation to each individual count.

They suggest that long held concerns in relation to jurors being overwhelmed by feelings of
prejudice and revulsion towards the accused in trials of child sexual offences may be overblown.
This has implications for laws based on these assumptions. They are consistent with our jury
research which | discussed in the earlier speech.

The Commission also received data in respect of conviction rates in child sexual offence trials in
the time during which the Commission has been in operation. It had been suggested that the
Commission’s work has had such a transformative effect on the mind of the general community
that it is now much more difficult to secure an acquittal in relation to child sexual offences. The
data tells a different story.

In 2012-2013, 73 child sexual assault matters were finalised at a defended hearing in the District
Court. In that court, of course, charges in defended hearings, with some exceptions, are most
likely to be heard before a jury. Of those 73 matters the defendant was convicted of all relevant
offences in 29% of matters, convicted of some but not all relevant offences in 27% of matters,
and convicted of no relevant offence in 44% of matters.

By contrast, in 2015-2016, 142 matters were finalised at a defended hearing. That is almost
double the number of matters. However, in relation to conviction rates the defendant was

convicted of all relevant offences in 24% of matters, convicted of some but not all relevant

offences in 23% of matters, and convicted of no relevant offences in 54% of matters.

Based on these figures, although many more complainants are coming forward, the chances of
an offender being acquitted have risen rather than fallen.

Given that it appears, at least in New South Wales, that more victims are now entering the
criminal justice system, the challenge for all of us is to ensure that, within the confines of the
law and relevant professional obligations, the response of the criminal justice system achieves
justice not only for the accused but also for victims.
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Justice for victims of child sexual abuse can never be obtained without their willing participation
in the criminal justice process. It is increasingly apparent that changes to the process of, and
evidence admitted at, a criminal trial may be necessary to achieve this end.

Best evidence in relation to children

In both private sessions and public hearings we have heard from many survivors who have told
us of the significant challenges they faced as complainants in the criminal justice system.

We have also heard from parents with respect to the difficulties they have encountered in
relation to their child’s interaction with the criminal justice system. Some have questioned the
utility of their child’s participation. Others have expressed frustration at their child’s exclusion.

The dilemma faced by many parents of children was clearly articulated by a mother who gave
evidence in the criminal justice public hearing. She said:

The present criminal justice system forces parents of child abuse victims to decide
between two options. Parents can either expose their children to the trauma of
participating in the criminal justice system in order to achieve justice by putting
paedophiles in jail to prevent harm to further children. Alternatively, parents can allow
paedophiles to remain free in order to prevent the criminal justice system from causing
further harm to their own child. In my mind, that will never be a fair and just system.

From survivors whose allegations proceeded to a trial we have heard of the difficulties they
faced in giving evidence. Some have characterised their cross-examination as ‘as bad as the
abuse itself’. Many describe being re-traumatised by the process.

For those in this room who have participated in trials of child sexual offences those observations
will not be a surprise. Complainants in sexual assault cases, children and people with disability
have for some time been recognised as vulnerable witnesses.

Of particular concern to the Royal Commission are children with disability. High levels of
institutional contact and dependency on professionals for treatment and care place children
with disability at a higher risk of sexual abuse.

As a result of their need for specialised care and support, children with disability are often
segregated from mainstream society. This segregation can create isolation and increased
vulnerability.

There is a risk that if young children and children with disability are unable to give evidence in
criminal proceedings perpetrators of sexual abuse will be able to offend against some of the
most vulnerable members of society with impunity.
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Vulnerable witnesses face particular challenges in an adversarial system. They are greater
for complainants of child sexual offences as they will often be the only source of direct
evidence against the accused. Their credibility will loom large in the trial. It is almost always
the central issue.

As this audience knows our criminal justice system is designed so that the trial is effectively a
contest, from which there emerges a winner and a loser. Chief Justice Barwick characterised it
in the following way:

Under our law a criminal trial ... is a trial, not an inquisition: a trial in which the
protagonists are the Crown on the one hand and the accused on the other. Each is free to
decide the ground on which it or he will contest the issue, the evidence which it or he will
call, and what questions whether in chief or cross-examination shall be asked; always of
course subject to the rules of evidence, fairness and admissibility. The judge is to take no
part in that contest, having his own role to perform in ensuring the propriety and fairness
of the trial and in instructing the jury in the relevant law.?®

There is a real danger that, in the eyes of the community, the legitimacy of the criminal justice
system will be undermined if it is perceived that the system is not concerned with revealing the
truth as to what really happened.

This danger was discussed by Spigelman CJ in his Sir Maurice Byers lecture in 2011. He said:

The recognition that the principal purpose of legal proceedings is to identify the true
factual circumstances of any matter in dispute is of fundamental significance for the
administration of justice and the maintenance of public confidence in that system. If this
recognition constitutes a modification of the adversary system, it is a modification that
should be made.

The public will never accept that “justice” can be attained by a forensic game. The public
require a system dedicated to the search for truth, subject only to the fairness of the
process and consistency with other public values.™

There is little encouragement for survivors to participate in the criminal justice system if it does
not have truth as its fundamental objective. Why risk potential re-traumatisation, a risk which
materialises in many cases, to merely be a player in a sophisticated lawyers’ game?

Part of the justification of the adversarial system, although not its declared objective, is that

it contains within it mechanisms through which the truth will emerge. One such mechanism,
theoretically at least is cross-examination. It is the means through which it is accepted that the
tribunal of fact is able to evaluate the truth of the witness’ evidence.
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Most if not all lawyers, and indeed some non-lawyers, would be familiar with Wigmore’s
characterisation of cross-examination as ‘beyond any doubt the greatest legal engine ever
invented for the discovery of truth’.®! Few, however, may be aware of the remarks that follow.
Those remarks recognised the potential cross-examination has to distort the truth:

However difficult it may be for the layman, the scientist, or the foreign jurist to appreciate
its wonderful power, there has probably never been a moment’s doubt upon this point in
the mind of a lawyer of experience. “You can do anything” said Wendell Phillips, “with a
bayonet — except sit on it.” A lawyer can do anything with cross-examination —if he is
skilful enough not to impale his own cause upon it. He may...- make the truth appear like
falsehood. But this abuse of its power is able to be remedied by proper control.!®!

Wigmore is making the point that although cross-examination can be a powerful tool for
discerning the truth it also can be an effective weapon to distort it.

His remedy is to stress the need for the judge to ensure that cross-examination is appropriate in
the circumstances. For judges trained in the adversarial paradigm this can be a challenging task.
Judges may have different views about the appropriate level of intervention.

Research commissioned by the Royal Commission found that, in an analysis of 120 transcripts
of complainant’s evidence in trials of child sexual offences, the number of times the judge
intervened during the complainant’s cross-examination ranged between 0 and 162.

The average number of interventions was 10.78.%8 There were also jurisdictional differences.
In NSW the average number of judicial interventions during the cross-examination of a child
complainant was 25.87.1) For Victoria the average was 19.67 and for Western Australia the
average was 6.53.110

For the purposes of this study the child complainants were defined to be between 6 and 13.1:4

In an article on cross-examination available on the NSW Public Defenders website the Deputy
Senior Public Defender describes cross-examination in the following way:

The purpose of cross-examination is to extract from a Crown witness, evidence which will
weaken the Crown case, or evidence which will strengthen the defence case. | hope | am
not misquoting Gleeson CJ when he memorably criticised cross-examiners who seemed to
believe that they were members of the ‘Junior League of Truth Seekers’. If the answer to
the question you are thinking about asking will not weaken the Crown case, or strengthen
the defence case, don’t ask it.[*?
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The purpose of my referring to this quote is not to criticise the author. Indeed it is a piece of
valuable practical advice and accords with defence counsel’s professional obligations. But it
does confirm the objectives of the participants in the process, and consequently, the objectives
of the system itself. That purpose is to better the opposition in a contest. Witness’ risk being
caught in the cross-fire.

It may seem obvious that a child, and in particular a child with disability, will have greater
difficulty answering questions asked by a well-educated adult trained in the art of questioning
than an adult ordinarily might. If it is so obvious, however, why has the system failed to
appropriately respond for so long? It is an unfortunate, yet inescapable reality, that children will
be the victims of very serious crimes. Yet they will be forced to seek justice in a system designed
not for them, but for adults.

In order for cross-examination to effectively investigate the truth the questions asked must be
understood by the witness. The maturity or other relevant capacity of the witness matters.
Questioning that prevents the complainant from giving their evidence effectively may lead to
significant injustices.

In a statement that challenges both the old common law assumption in relation to the
unreliability of children, and the capacity of the adversarial system to accommodate them,
the Court of Appeal of England and Wales in B said:

We emphasise that in our collective experience the age of a witness is not determinative
of his or her ability to give truthful and accurate evidence. Like some adults some children
will provide truthful and accurate testimony, and some will not. However, children are not
miniature adults, but children, and are to be treated and judged for what they are, not
what they will, in years ahead, grow to be.!*3

In the course of its criminal justice work the Royal Commission is exploring processes and
procedures that may alleviate some of the problems faced by children including those with
disability. Those processes are often termed ‘special measures’.

New South Wales first introduced measures to assist complainants to give evidence in the early
1990s. Since that time all Australian jurisdictions have introduced a range of measures to assist
complainants by modifying the usual procedures for giving evidence. These measures have
eroded some aspects of the adversarial system.

A number of special measures are now commonly available in criminal proceedings, although
their use varies across jurisdictions.
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These include using pre-recorded interviews with the complainant as evidence in chief; the use
of closed circuit television, so that the complainant is able to give evidence from a room away
from the courtroom; allowing the complainant to have a support person with them whilst giving
evidence; the use of screens or partitions if the complainant is giving evidence in court; and, in
some cases particularly, when young children are giving evidence, the judge and counsel will
remove their wigs and robes.

Two important developments, now available in some jurisdictions, are intermediaries and
special hearings.

Intermediaries can be used to assist vulnerable witnesses at both the investigative stage and
in preparation for a trial. The intermediary is generally a professional with expertise in the
communication difficulties that have been identified with respect to the witness.

They conduct an assessment of the communication skills of the witness and recommend to
police, and later to the court, the appropriate communication style for that witness.

Ideally, a ‘ground rules’ hearing occurs before the witness’ evidence is taken. At that hearing
the intermediary can advise the court with respect to the witness’ requirements. The judge will
indicate to counsel which recommendations of the intermediary are to be adopted.

The intermediary will sit with the witness during their evidence, and may intervene where they
believe a communication difficulty is likely to occur. Importantly, the intermediary’s role is not to
rephrase or summarise the witness’ evidence.

A witness intermediary scheme was piloted in England and Wales in 2004-05.
The pilot was successful and the scheme was rolled out nationally.

Under the England and Wales scheme intermediaries undertake formal training in relation to
their role in the justice system and are bound by a code of practice.

Of the intermediary scheme Lord Judge, a very experienced criminal lawyer, has said:

The use of intermediaries has introduced fresh insights into the criminal justice process.
There was some opposition. It was said, for example, that intermediaries would interfere
with the process of cross-examination. Others suggested they were expert witnesses or
supporters of the witness. They are not. They are independent and neutral. They are
properly registered. Their responsibility is to the court. And they are used at much earlier
stages in the process, to flag up potential difficulties in advance of the trial. These can then
be addressed in during the trial process.
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... Their use is a step which improved the administration of justice and it has done so
without a diminution in the entitlement of the defendant to a fair trial. In some cases
juries have convicted, and in others there have been acquittals. But the use of
intermediaries has meant that a number of those who are among the most vulnerable in
the community may now be heard when before they would have been forced to remain
silent.[14

There are further benefits in the use of intermediaries. The first is that the complainant is no
longer dependent on the judge having kept up with the most recent learnings in respect of
children and other vulnerable witnesses. The second is that even in circumstances where the
judge has appraised him or herself of the relevant knowledge, that knowledge will inevitably
be of a general character.

We know, of course, that children develop differently. A particular child may in some capacity,

for example language, be more or less developed than the average child of that age. And persons
diagnosed with a particular cognitive impairment may not have that impairment manifest in
precisely the same way. Complainants may be uniquely challenged by the court process.

The advantage of an intermediary is that the judge is able to understand the capacity, including
any relevant disability, of a particular complainant and is informed of the challenges that that
complainant will face in the courtroom. It allows the intermediary to assist not only the judge,
but the parties to ask questions that will best assist the complainant to give effective evidence.

This objective is fundamental to any system of justice.

Both New South Wales and South Australia have commenced intermediary schemes that draw,
to some extent, on the experience of the scheme in England and Wales.

The function of intermediaries is to improve the quality, including the reliability, of the evidence
given to the court. This function is entirely consistent with the objective of making the criminal
justice system accessible to children and increasing its capacity to produce safe convictions in
child sexual abuse cases.

An additional way of dealing with the challenges some sexual assault complainants face is
through the use of special hearings. Special hearings provide for the evidence of complainants
—that is, evidence in chief, cross-examination and re-examination — to be recorded before the
trial, in the absence of the jury.

| understand that special hearings are available in Victoria. They are used in criminal
proceedings relating to a charge for a sexual offencel® where, at the time of the
commencement of the proceedings, the complainant is under 18 or has a cognitive impairment.
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Special hearings may facilitate the more effective use of other special measures. For example,
if the cross-examination takes place in the absence of a jury, prosecution counsel, the judge,
and, if relevant, an intermediary, may feel more comfortable intervening to object or suggest
alternative wordings of questions to suit the language and cognitive abilities of the witness.
These interventions can then be edited out of the final video that is presented to a jury.

Full recording of the complainant’s evidence may also reduce delay for the complainant and the
stress and anxiety that is likely to arise if the complainant has to be ready to give evidence on
one or more occasions before the court is ready for the evidence to be given. There is no doubt
that the full benefit will only be realised if the special hearing is conducted at an early stage of
the proceedings.

The giving of evidence at an early stage means that the memory of the complainant is fresh and
for this reason more likely to be accurate.™ Importantly, having given evidence the complainant
may then undergo counselling which may otherwise have to be postponed to minimise the risk
that his or her evidence becomes tainted.!*”!

The complainant’s participation in proceedings is brought to an end at an earlier stage allowing
the focus to shift to the complainant’s recovery.!® And in the context of proceedings in which
the assessment of a complainant’s credibility is often determinative, a complainant’s emotional
response to an alleged offence is recorded closer to the time of the allegation.*

A further advantage is that pre-recording may assist in the identification of the key issues in the
trial which may lead to earlier resolution of cases.

Prosecution responses and oversight

The establishment of independent prosecuting offices has been described as ‘one of the more
significant improvements to the criminal justice system in this country in the 20th century.’ 2%

In Price v Ferris, then President Kirby described the object of having a Director of Public
Prosecutions as ‘to ensure a high degree of independence in the vital task of making
prosecution decisions in exercising prosecution discretions.’1?!

The position of Director of Public Prosecutions was first established in Australia, in Victoria

in 1982. The move in Victoria followed the establishment of a Crown Advocate under the
Tasmanian Crown Advocate Act 1973, in Tasmania. The Tasmanian Act, however, did not provide
guidance on the relationship between the Crown Advocate, the Attorney-General and the
Solicitor-General.?? This was seen as a significant flaw.
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The Victorian Director of Public Prosecutions Act 1982 transferred most of the Attorney’s
functions in matters of criminal prosecution to the Director’s office.?® The second reading
speech to the relevant Victorian bill stated:?

A major aim of the Bill is to remove any suggestion that prosecutions in this State or,
indeed the failure to launch prosecutions can be the subject of political pressure.

Shortly before the creation of independent ODPPs the Australian Law Reform Commission
described the process of prosecution in Australia at both state and federal level as ‘probably
the most secretive, least understood and poorly documented aspect of the administration of
criminal justice.?%

It is fair to say that through the establishment, and subsequent activities, of ODPPs the degree
of transparency, and the capacity for scrutiny, of the prosecution process has increased. These
activities have included the promulgation and publication of Director’s Guidelines.

Director’s guidelines are, probably, the primary mechanism in this country for the control of
prosecutorial discretion. However, they are only part of the picture.

A report by the Australian Institute of Criminology almost a quarter of a century after the
creation of independent prosecuting agencies, stated the following:

The exercise of prosecutorial discretion is one of the most important but least understood
aspects in the administration of criminal justice. The considerable discretionary powers
vested in prosecutors employed by the state and territory Offices of the Director of Public
Prosecutions are exercised in accordance with prosecution policies and guidelines, but the
decision making process is rarely subject to external scrutiny.!®!

This lack of external scrutiny or oversight has emerged as an issue for the Royal Commission.

Significant problems in the decision-making process of ODPPs have emerged as a systemic issue
in our case study work. Whilst this issue was not anticipated the Commission has been required
to examine the issue of DPP complaints and oversight mechanisms.

For those of you who may not be aware in Case Study 15 the Commissioners found
inadequacies in the processes of the ODPP of New South Wales. The Commissioners further
found that the Queensland DPP failed to comply with its own guidelines, including in relation to
consulting with complainants.

Concerns in relation to DPP processes emerged again in Case Study 17 in relation to the
Northern Territory ODDP. The Commissioners again found noncompliance with the Northern
Territory DPP guidelines in relation to a decision to discontinue a prosecution.

66 Speeches delivered by The Hon. Justice Peter McClellan AM



These case studies confirm that the mere existence of the Director’s guidelines is not sufficient
to ensure the level of accountability and transparency the community might reasonably expect.
This is not surprising.

The Commissioners are conscious that there is a tension between ensuring DPP accountability
and maintaining DPP independence. Given that independence was essentially the raison
d’etre of ODPPs, concern in relation to how greater accountability might be achieved is
understandable. However as former Victorian DPP, and later Justice, John Coldrey observed:

Whilst it is argued that prosecutorial independence is an essential element in the proper
administration of criminal justice it must be equally recognised that inherent in an
independence without accountability is the potential for making arbitrary, capricious and
unjust decisions.?”

Currently there is no formal mechanism through which a complainant can challenge, or seek
review of, the exercise of prosecutorial discretion including in circumstances where the decision
making process has not been in accordance with the relevant Director’s guidelines.

Further, the general community has no body or mechanism it can rely on to be satisfied that the
DPPs and their staff are adhering to their guidelines.

In the Report of Case Study 15 the Commissioners stated:

Any body that is given statutory independence and that cannot be subject to any external
reviews is at risk of failure in its decision-making processes. When the decisions being
made are critical to the lives of the individuals involved, be they the complainant or
accused, and are being made on behalf of the entire community it is relevant to ask
whether the current structure, where there is absolute immunity from review of any
decision is appropriate. Experience suggests that an absence of review increases the risk of
administrative failure.?®

Of particular concern to the Commission is the failure to comply with guidelines to consult with
victims, particularly in relation to discontinuing a prosecution.

Requirements in the guidelines to consult before decisions are made to discontinue recognise
the importance of these decisions to complainants. Insufficient consultation before deciding to
discontinue a prosecution or accept a negotiated plea is likely to cause victims to experience
distress and dissatisfaction.

The ACT Victims of Crime Commissioner told the Commission that ‘it is the procedural justice
issue for many victims of crime that stays with them as much as the crime itself.

The opportunity to be acknowledged and to have their questions answered and to have things
explained in a way that they can understand is critical for their level of satisfaction.?*!
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The point at which the prosecutorial discretion to commence or continue a prosecution is
exercised is one of the key points of attrition in the criminal justice system.B3% As the ALRC has
stated ‘prosecutors play a key role as gatekeepers determining which victims of crime have
access to justice’.BY

With respect to DPP oversight mechanisms the situation in the United Kingdom is very different
to that in Australia.

In 2013 the Victims Right of Review Scheme commenced in England and Wales. That scheme
gives victims the right to request a review of certain decisions of the Crown Prosecution
Service (CPS).

Decisions to which a right of review applies are decisions by the CPS to not bring proceedings;
to discontinue proceedings or withdraw all charges involving the victim; to offer no evidence in
all proceedings relating to the victim; or, to leave all charges in the proceeding to ‘lie on the file’
such that they cannot be proceeded with without leave of the court or the Court of Appeal.

Decisions to accept pleas to lesser charges or decisions to only prosecute some counts are not
reviewable. In our consultations with the CPS they informed the Commission that review is
afforded where otherwise a victim would have no remedy at all.

The creation of the VRR scheme followed the decision of the Court of Appeal of England and
Wales in R v Christopher Killick.3? In Killick the Court considered that rather than victims having
to resort to the courts for judicial review, which unlike Australia is available for prosecutorial
decisions in England and Wales, the right to review a CPS decision should be made the subject
of a clearer procedure.

Under the VRR scheme the CPS first conducts what it terms ‘local resolution.” This is a review
of the original decision conducted by a different prosecutor but one from the same CPS area as
the original decision-maker. The decision is checked and the reviewer ensures that the victim
has been given a clear and detailed explanation of the decision.

In the event that local resolution does not resolve the issue to the satisfaction of the victim the
matter proceeds to an independent review. Other than in relation to a review of a decision to
offer no evidence, independent review is conducted by the CPS Appeals and Review Unit.

The case is approached afresh by the reviewer. They may ask police to obtain further
evidence. If the original decision was to discontinue proceedings it may be possible reinstitute
proceedings if the reviewer found the original decision to be incorrect.

The victim is then notified of the outcome and provided with a full explanation of the decision,
initially in writing. There is some capacity for victims of serious offences or their family members
to be given an explanation in person.
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In theory judicial review remains available if the victim remains dissatisfied. However, leave of
the court is required to obtain judicial review. Since the introduction of the VRR scheme it has
not been granted.

A further accountability mechanism operating in the United Kingdom is Her Majesty’s Crown
Prosecution Service Inspectorate. The Inspectorate was established in 2000. The Chief Inspector
reports to the Attorney-General. Reports are tabled in parliament.

In our consultations with the current Chief Inspector he told the Commission that the
Inspectorate grew out of an internal CPS audit process. Subsequently, it became clear that it
would be better if that process was external from, and independent of, the CPS.

The Inspectorate carries out a range of inspections including area or unit based inspections,
thematic inspections and an annual case work examination program. The inspection program is
developed in consultation with the Attorney General and other stakeholders.

Those stakeholders include the DPP, other criminal justice inspectorates, the Victims
Commissioner and Judges. The Inspectorate also responds to requests from the Attorney
General and the DPP to review specific matters. Inspectorate staff include both business and
legal inspectors. They have access to the CPS computer system.

As part of its criminal justice work the Commission is considering whether oversight or review
mechanisms for ODDPs are necessary in the Australian context and, if so, what they might
look like.

The Commissioners consider that all Australian DPPs should be able to implement a number
of minimum requirements. Those requirements are:

1. The adoption of comprehensive written policies for decision-making and consultation
with victims and police.

2. Ensuring that all policies are publically available and published online.

3. Provision of a right for complainants to seek written reasons for key decisions.
In relation to a complaints mechanism the Commissioners recognise that the CPS is significantly
larger than individual Australian DPP offices. Indeed the CPS is significantly larger than the
offices of all Australian DPPs combined.
We also recognise that, as conveyed to the Commission, decision-making in Australian ODPPs

already occurs at a more senior level than in the CPS. Accordingly there is a capacity for some
degree of informal review before a decision is made.
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Notwithstanding these matters, and although a concluded view has not been determined,
it appears to the Commissioners that there is merit in the provision of a formal internal
complaints mechanism which would allow victims to seek merits review of key decisions, in
particular decisions that result in a prosecution not being brought or being discontinued.

There is a further option — an audit of compliance with DPPs guidelines and policies. If the
results of any audit were published this would advance the transparency and accountability of
DPPs and their offices, and might negate the need for an external audit process. This too is an
option the Commissioners are closely considering.

Sentencing

In Part | of this speech | discussed how judicial assumptions about the way genuine victims of
sexual assault behaved underpinned some of the more problematic jury directions in sexual
assault trials, and in particular, child sexual assault trials.

Judicial assumptions have also played a role in the sentencing of offenders who have been
convicted of sexual offences against children. These include assumptions about the harm
caused by sexual offending.

In New South Wales it is now accepted that:

child sex offences have profound and deleterious effects upon victims for many years, if
not the whole of their lives: R v CMB [2014] NSWCCA 5 at [92]. Sexual abuse of children
will inevitably give rise to psychological damage: SW v R [2013] NSWCCA 255 at [52]. InRv
G [2008] UKHL 37; [2009] 1 AC 92, Baroness Hale of Richmond (at [49]) referred to the
“long term and serious harm, both physical and psychological, which premature sexual
activity can do”.3

This position is the product of a shift in judicial understanding. From the early 2000s the
decisions of the New South Wales Court of Criminal Appeal reveal a greater willingness on the
part of judges to assume that harmful consequences result from child sexual abuse.B®* This has
been accompanied by increased severity in the sentences for these offences.

This shift was remarked upon by Mason P in R v MJR in 2002. His Honour stated that over time
the pattern of sentences for child sexual assaults had increased and that ‘this putative increase
has come about in response to greater understanding about the long-term effects of child
sexual abuse and incest; as well as by a considered judicial response to changing community
attitudes to these crimes.%
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The issue in MJR was whether an offender should be sentenced in accordance with the
sentencing practice adopted at the time of the commission of the offences, or whether the
court should apply current sentencing practice notwithstanding the higher level of sentencing
severity. His Honour held that current practice should apply. His Honour was, however, in the
minority on this point.

The issue of what sentencing standards should apply in historical child sexual abuse cases is
being considered by the Royal Commission as part of its criminal justice project. It has particular
significance in the work of the Commission. This is because it is common for periods of
significant time, sometimes decades, to pass between the offending and reporting by the victim
of child sexual abuse to the authorities.

Research commissioned by the Royal Commission found that in relation to 84 institutional child
sexual abuse cases finalised in the NSW District Court between 1989 and 2015, over 20 per
cent of matters were sentenced 25 years after the sexual assault occurred. The longest period
between offending and sentence was 51.7 years.®

A further study with an expanded dataset comprised of 283 matters of institutional child sexual
abuse found that the median period of delay was 25 years. The longest period of delay was 58

years.B” Longer periods of delay were more likely in cases where the offending was conducted

over a long period of time, in cases that involved more offences and cases involving more than

one victim. 8

This indicates that cases where there may be a disparity between two sets of sentencing
standards because of delayed reporting are likely to be cases in which the offending is extensive.
Longer periods of delay were also more likely in recent time.

That is, cases sentenced since 2000 were associated with longer delay between the first offence
and the sentence date.® This indicates that the question of which standards should apply is
likely to remain an issue in the immediate future.

In most Australian jurisdictions an offender is sentenced with reference to the sentencing
standards in existence at the time of the offending. There are a number of concerns with
this practice.

First, applying historical standards may result in a sentence that does not align with the
contemporary assessment of the criminality of the offence.

Sentences may be shorter than they would otherwise be applying current standards. Non-
custodial sentences may be imposed for offending which, applying current standards, would
result in a term of imprisonment. This may cause distress for victims and undermine community
confidence in the administration of justice.
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This is especially so in circumstances where previous standards were based on a lack of
understanding of the seriousness of the offending and its impact.

Second, the court may be prohibited from taking into account matters that are today are
recognised as aggravating features, such as grooming.%

Third, applying historical standards can be a difficult and complicated task. Relevant sentencing
remarks and statistics may simply not be available.

In Victoria the Sentencing Act 1991 provides that the sentencing court must have regard to,
amongst other matters, current sentencing practices.*t Sentencing practice includes ‘current
practice with respect to the use of pre-sentence reports, drug and alcohol reports and victim
impact statements. 2

The Victorian Court of Appeal has held that although sentencing practices at the date

of offending may be a factor to which the court may have regard, reference only to the
historical statutory maximum in combination with current sentencing considerations, such as
contemporary community attitudes would not be an error.*3!

In South Australia s 29D of the Criminal Law (Sentencing) Act 1988 requires sentencing courts to
apply, in relation to matters of persistent or multiple child sexual abuse, the standards set out in
R v DI irrespective of when the offending occurred.

In R v D a majority of the South Australian Court of Criminal Appeal held that heavier sentences
should be imposed for child sexual abuse matters.

They held that unlawful sexual intercourse with children under 12, when there are multiple
offences committed over a period of time, should attract as a starting point a head sentence
of about 12 years subject to a guilty plea, co-operation with the police, genuine contrition and
other mitigating factors. In relation to unlawful sexual intercourse with children over 12 the
starting point should be a head sentence of about 10 years imprisonment. Doyle CJ considered
the court should take this course ‘because of the seriousness of the crime in question, and
because of its prevalence.*"!

England and Wales have gone further still. Substantial reforms followed decisions by the
England and Wales Court of Appeal including R v H and Others."*! In that case the court held
that for sexual abuse cases the appropriate approach to sentencing includes that the sentence
will be imposed at the date of the sentencing hearing, on the basis of the legislative provisions
then current and measured by reference to any definitive sentencing guidelines relevant to the
situation revealed by the established facts.
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The Court said that although the sentence must be limited to the maximum allowable at the
date the offence was committed, it is wholly unrealistic to attempt an assessment of sentence
by seeking to identify today what the sentence for the individual offence was likely to have been
if the offence had come to light soon after it was committed.®”)

In 2012 the Sentencing Council for England and Wales commenced consultation as part of a
broad review of sentencing issues relating to sexual offences. The Council issued a guideline
in 2013 which came into force on 1 April 2014. That guideline affirmed the approachin Rv H
and provides:

The offender must be sentenced in accordance with the sentencing regime applicable at
the date of sentence. Under the Criminal Justice Act 2003 the court must have regard to
the statutory purposes of sentencing and must base the sentencing exercise on its
assessment of the seriousness of the offence.!

The guideline directs the court to prioritise the culpability of the offender and the harm caused
or intended. The sentence is, however, limited to the maximum sentence at the time of the
offending providing it is not higher than the current maximum.“

The Council stated that a key element in the development of the guideline was public
protection. The guideline ‘reinforces the importance of proper punishment and the prevention
of re-offending, either through significant custodial sentences or rigorous treatment programs
that will address the offender’s behaviour./%

In addition to standards other sentencing issues being considered by the Royal Commission
include whether provision should be made to exclude good character as a mitigating factor for
child sexual abuse offenses, similar to the approach in New South Wales and South Australia.

And whether, like in England and Wales provision should be made for good character to be an
aggravating factor where good character facilitated the offending. A further issue is whether
there should be a presumption in favour of cumulative sentencing for child sexual abuse
offences similar to the approach taken in Victoria.

Conclusion
In 2013 in Munda v The Queen six judges of the High Court stated:

The proper role of the criminal law is not limited to the utilitarian value of general
deterrence. The criminal law is more than a mode of social engineering which operates by
providing disincentives directed to reducing unacceptably deviant behaviour within the
community. To view the criminal law exclusively, or even principally, as a mechanism for
the regulation of the risks of deviant behaviour is to fail to recognise the long-standing
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obligation of the state to vindicate the dignity of each victim of violence, to express the
community’s disapproval of that offending, and to afford such protection as can be
afforded by the state to the vulnerable against repetition of violence.54

Munda was an appeal against sentence for the offence of manslaughter. However, the words of
the Court are of general application.

They have particular resonance in relation to the sexual abuse of children. The Royal
Commission’s recommendations in relation to criminal justice issues are an opportunity for the
entire Australian community to come together through their Parliaments to make changes in
order to better fulfil that ‘long-standing obligation’

There are few classes of offences in which the victim’s role in criminal proceedings will be as
central as sexual offences. If we, as a community, wish to better ‘vindicate the dignity of ...
victim[s]” and better protect ‘the vulnerable against repetition of violence’” we must encourage
and support the participation of the victims in the criminal justice process.

We must ensure our laws in relation to both substantive offences and procedure and evidence
promote the conviction of those guilty of sexually offending against children and the acquittal

of the innocent. And we must ensure that those who do offend against children are dealt with
appropriately post-conviction.

The Royal Commission will provide its report in relation to criminal justice to government
in August.
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Australian Lawyers Alliance NSW Annual
State Conference

Seeking ‘justice for victims’ (part ) — Sydney, New South Wales

17 March 2017

Introduction

Some of you may be asking why it is that the Royal Commission is considering criminal justice
issues. Apart from the many issues concerning the nature, cause and impact of sexual abuse
and the response of institutions, our Terms of Reference require us to inquire into:

what institutions and governments should do to address, or alleviate the impact of, past
and future sexual abuse and related matters in institutional contexts, including, in
particular, in ensuring justice for victims through ... processes for referral for investigation
and prosecution ....[1

When asking the Commission to look at criminal justice the executive would have had in mind
anecdotal accounts of the problems faced by complainants in sexual assault trials. We have all
heard about or experienced them. We now have some statistics which confirm the difficulties
faced by sexual assault complainants. | will come to those later.

The question they raise is why do the outcomes for sexual assault differ so markedly from the
outcomes for other crimes?

A little over thirty years ago in Bromley v The Queen Brennan J, in relation to accomplices,
children giving evidence on oath, and complainants in sexual assault cases, said:

The courts have had experience of the reasons why witnesses in the three accepted
categories may give untruthful evidence wider than the experience of the general public,
and the courts have a sharpened awareness of the danger of acting on the uncorroborated
evidence of such witnesses.!?!

These words reflect the long and difficult history of victims of sexual offences, including child
sexual offences, in the criminal justice system.

They also reflect a view amongst judges that they are possessed with particular insight, and that
their role is to formulate the rules for criminal trials which reflect that insight. Some of those
rules have had a significant and negative impact on the ability of child sexual abuse survivors to
access justice.
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Because of their classification as potentially unreliable witnesses, together with the form of
directions designed specifically in relation to their evidence, and a judicial attitude that juries
may not be able to fairly assess all the evidence, the criminal justice system has created a series
of barriers in sexual assault cases not known for other crimes.

For many complainants the barriers have been insurmountable. For many others the rules have
proved a deterrent to any engagement with the criminal justice system.

A recognition that the system may have gone too far and may be denying justice to
complainants first started to emerge about 30 years ago. Since then, largely through the
intervention of parliament, significant reforms have been made. The question for the Royal
Commission is whether there is more that should be done.

Directing the jury

When directing a jury a judge may in some circumstances be required to give a warning or
caution. A warning or caution will typically be required where acting upon particular evidence is
believed to involve ‘dangers’ or concerns matters about which the court is said to have ‘special
experience’ which the jurors do not possess.E!

The judicial distrust of sexual assault complainants has a long tradition.

In the mid-1700s the English jurist Sir William Blackstone discussed the common law approach
to assessing the truthfulness of a woman alleging sexual assault. He said:

“if the witness be of good fame; if she presently discovered the offence, and made search
for the offender ... these and the like are concurring circumstances, which give greater
probability to her evidence. But on the other side, if she be of evil fame, and stand
unsupported by others; if she concealed the injury for a considerable time after she had
the opportunity to complain; if the place, where the act was alleged to be committed, was
where it was possible she might be heard, and she made no outcry; these and the like
circumstances carry a strong, but not conclusive presumption that her testimony is false or
feigned.”™

The source of later and erroneous approaches to issues of sexual assault can be seen in these
remarks. They emerge in the need for corroboration, the relevance of delay to a complainant’s
credibility and the inappropriate use of a complainant’s sexual history.

It may be suggested that the courts were merely relying upon the understanding of these
issues current in the general community. However, we know that the courts were not relying
on what was commonly understood. Indeed courts expressly rejected the understanding of
the general public.
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What the quote from Bromley clearly demonstrates is that courts believed that their experience
had generated knowledge often described as ‘judicial wisdom’ on these issues. They were
relying on the ‘sharpened awareness’ the courts said they had about who jurors should and
should not believe and why.

Decisions such as Longman,® Doggett,’® Crampton” and Murray® have had profound
consequences for complainants in sexual assault cases; particularly complainants who were
children at the time they were assaulted. They derive from what judges’ thought they knew
about how genuine complainants behave and what they thought they knew about how
memory works.

Those assumptions have turned out, with the benefit of empirical research, to be flawed.
However, they became embedded in the fabric of the common law and proved difficult even
for Parliament to dislodge.

In 1981 NSW enacted legislation to provide that if delay in complaint was raised in a trial for a
prescribed sexual offence the trial judge was required to direct the jury that delayed complaint
does not necessarily indicate that the allegation is false. The judge is to inform the jury that
there may be good reason why a sexual assault victim may hesitate in complaining.!’

Similar legislation was enacted in Victoria a decade later. That legislation was considered by the
High Court in Crofts v The Queen™® in 1996.

Crofts concerned complaints of child sexual abuse that were made six years after the first
alleged incident of abuse and just six months after the last alleged incident. Justices Toohey,
Gaudron, Gummow and Kirby stated that ‘by the measure of cases of this kind, that was a
substantial delay. ™" We now know that this characterisation of the delay, if it is intended to
diminish the veracity of the allegation, is wrong.

The Court held that the relevant provisions required a balanced direction. The effect was that
while a direction in accordance with the section could be given, so too should a direction
consistent with the common law that delay is relevant to the complainant’s credibility and
should be taken into account.

Although lengthy it is worth quoting in full the relevant portion of the joint judgment as it
provides a clear illustration of how closely the courts can protect judicial assumptions. Perhaps
it passed without notice but in this passage the judges both reject and then rely on the court’s
assumption as to ordinary human experience.

[The decision in Longman] makes it clear that the purpose of such legislation, properly
understood, was to reform the balance of jury instruction not to remove the balance.
The purpose was not to convert complainants in sexual misconduct cases into an
especially trustworthy class of witnesses. It was simply to correct what had previously
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been standard practice by which, based on supposed ‘human experience’ and the
‘experience of courts’, judges were required to instruct juries that complainants of sexual
misconduct were specially suspect, those complained against specially vulnerable and
delay in complaining invariably critical. In restoring the balance, the intention of the
legislature was not to ‘sterilise’” complainants from critical comment where the particular
facts of the case, and the justice of the circumstances, suggested that the judge should put
such comments before the jury for consideration. The overriding duty of the trial judge
remains to ensure that the accused secures a fair trial. It would require much clearer
language than appears in s 61 of the Act to oblige a judge, in a case otherwise calling for
comment, to refrain from drawing to the notice of the jury aspects of the facts which,

on ordinary human experience, would be material to the evaluation of those facts.

On one hand acknowledging that legislative intervention was necessary in order to correct
flawed directions ostensibly based on ‘human experience’ and then, on the other hand invoking
‘human experience’ as the rationale for substantially diluting a direction required by legislation,
appears, with respect, not to have troubled the judges.

A further difficulty arises in that there may not be uniformity amongst judges as to their
assumptions about what and how jurors think. Rules are typically rationalised as being
necessary because the weight of judicial experience says that it must be so, in order to avoid
an injustice. It is this body of ‘judicial experience’ or ‘collective wisdom’ that gives these laws
their legitimacy.

Collective judicial “wisdom”, however, may be nothing more than the way we have always
thought about the issue. Further, that collective wisdom may not be so collective.

For survivors, and for many in the community, it may be difficult to understand why on some
issues juries are directed in one way in one state, and differently in another. If judges in New
South Wales believe a rule is necessary to avoid an injustice, how is it that judges in Victoria

do not?

The Markuleski direction is one example of this lack of uniformity. In Markuleski the NSW Court
of Appeal held that, in word against word cases, the trial judge should, as a general rule, direct
the jury that a reasonable doubt with respect to the complainant’s evidence on any count ought
to be taken into account in its assessment of the complainant’s credibility generally.

In contrast, Victorian courts have held that a Markuleski direction should generally be avoided.™*
Justice Buchanan in R v Trainor stated:

‘I think it unlikely that a jury given a separate consideration direction will be entirely
uninfluenced by the impressions they derive from the evidence of a witness taken as a
whole; | doubt that such a natural tendency needs judicial encouragement in the form
of a Markuleski direction.’4
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It is apparent that the Victorian court took a different view as to the guidance the jury needed
as to how to reason to avoid an injustice to the accused.

The need identified in NSW to give guidance is premised on an anterior assessment of whether
or not the reasoning process the jury would ordinarily undertake is flawed, inadequate or
indeed dangerous. It is interesting that a flaw detected by NSW judges in the reasoning process
of jurors in Albury is, according to the law, not one present in the jurors in Wodonga.

The point is not to deny an evidentiary rule or a rule requiring a judicial direction in relation to
particular evidence will never be necessary. Rather it is that judicial assumptions about how
people reason may not be the most appropriate foundation for these types of rules.

One issue the Royal Commission is considering is the need for jury directions containing
educative information about children and their response to child sexual assault. | will refer to
them as educative directions.

There is significant research that demonstrates that the way a child behaves and reacts in
response to sexual abuse is inconsistent with the expectation of many jurors. The behaviours
of sexually abused children are commonly described as ‘counter-intuitive’.

These erroneous expectations in relation to children may also be present in beliefs held about
their capacity to give evidence. This, of course, is not surprising — it was an assumption of the
common law for many, many years.

Justification for these directions may be found not only in the fact that incorrect assumptions
about victims of child sexual abuse are common in the general community.

It is important that research commissioned by the Commission demonstrates that defence
counsel commonly use strategies when questioning complainants in child sexual abuse
offence trials which rely on these misconceptions or uncertainties amongst jurors in relation
to child complainants.

Analysis of 120 transcripts of complainant evidence from 94 child sexual abuse trials showed
that defence counsel often employed strategies to suggest that there is one typical way a victim
responds to abuse. If the complainant had not responded in that way, counsel suggested to the
jury that this was an indication that the offence may not have occurred.

The researchers found that the types of misconceptions about child sexual abuse exploited
included the lack of resistance by the complainant at the time of the offence, the delay in
reporting, the apparent lack of emotion by the complainant at the time of the offence and the
continued relationship between the complainant and the accused after the offence.l*®
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In their report Family Violence: A national legal response the ALRC and NSWLRC stated that
there was a strong case for the use of jury directions which would ‘summarise a consensus
of expert opinion drawn from the work of psychiatrists, psychologists and other experts on
child behaviour./t"!

Similarly the National Child Sexual Assault Reform Committee has also recommended that three
mandatory judicial directions, summarising the research and containing the same information,
should be introduced in all Australian jurisdictions. Those three directions are in relation to
children’s abilities as witnesses, very young children’s abilities as witnesses, and children’s
responses to child sexual abuse.®

Providing the jury, and indeed the judge, with accurate information about the behaviour of
children who are sexually abused assists in their credibility being assessed more accurately.
This in turn promotes the public interest in securing the convictions of the guilty and the
acquittal of the innocent.

Tendency and coincidence evidence

Judge’s assumptions about human behaviour have influenced other aspects of the laws of
evidence. One important area is tendency and coincidence evidence or, as these concepts
were known to the common law, propensity and similar fact evidence.

| have said on many occasions that this issue — that is, how the criminal justice system deals
with allegations against an individual of sexual offending against more than one child —is one of
the most significant issues we have identified in our criminal justice work. Before turning to that
issue you will be interested in a recent analysis of outcomes in sexual assault trials.

Data recently obtained by the Royal Commission from the NSW Bureau of Crime Statistics and
Research confirms the difficulties facing complainants of sexual assault, both children and adults.

In New South Wales between July 2012 and June 2016 the conviction rate for all offences,
including matters finalised by a guilty plea, was 89%. For child sexual assault offences the
conviction rate was 60%. By comparison the conviction rate for assault was 70%, robbery 73%
and illicit drugs 94%.

One class of offences with a lower conviction rate was adult sexual assault with a conviction
rate of only 50%. One possible reason is that in addition to the fact that these cases are, like
child sexual assault cases, commonly word against word, consent will often be an issue.

The conviction rate for assault matters is higher than for child sexual assault matters. That is
notwithstanding that in many cases, the identity of the offender may well be at issue. This is
rarely the case for child sexual assault matters.
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The conviction rates for illicit drug matters is significantly higher than for child sexual assault
matters. This is likely because in a substantial number of drug cases the offender will be found
to have the drugs on them making proof of the offence much easier than in child sexual
assault matters.

The law reports are replete with comments by judges about the extra caution with which juries
must approach sexual assault cases. In KRM v The Queen, Kirby J said:

In cases involving accusations of sexual offences, courts and prosecutors must exercise
particular vigilance, so far as they can, to ensure that the fairness of the trial is maintained
because the circumstances are peculiarly likely to arouse feelings of prejudice and
revulsion. This duty imposes special difficulties for judges presiding at such trials where
they are conducted before a jury.tt

This concern —the arousing of prejudice and revulsion in jurors —is not borne out by the data.
If it is the case that the mere allegation of a sexual offence against a child is peculiarly likely to
arouse feelings of prejudice then we should see high conviction rates in these cases.

This is because, self-evidently, every trial in relation to a child sexual offence will involve an
allegation that a child has been sexually offended against. What we in fact see is much lower
than average conviction rates.

In a statement in relation to the severance of trials concerning multiple sexual offence counts
Gibbs CJ in De Jesus v The Queen said:

Sexual cases ... are peculiarly likely to arouse prejudice, against which a direction to the
jury is unlikely to guard. 2

Again the data suggests these concerns are overblown. In relation to child sexual assault
offences which were finalised at a defended hearing or at trial there were 725 matters in NSW
between July 2012 and June 2016. Of those the defendant was convicted of all relevant offences
in 32% of matters.

The defendant was convicted of some but not all relevant offences in 16% of matters. The
defendant was convicted of no relevant offences in 52% of matters.

The capacity for jurors to correctly isolate and apply the evidence in relation to each individual
case is not only demonstrated in the data but has been recognised by courts in cases in relation
to the issue of ‘inconsistent verdicts.

In rejecting the ground of appeal that if the jury acquitted on one or more counts it follows they
did not believe the complainant in relation to these counts and for that reason they should not
have believed the complainant in relation to the other counts, appeal courts have accepted that
there may be rational reasons for convicting on some counts and acquitting on others.
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The courts have recognised that jurors follow the direction to consider each count, and the
evidence in relation to it, separately.

The Commission is aware of comment amongst members of the legal profession that the
Commission’s work has had such a transformative effect on the mind of the general community so
that it has now become much more difficult, perhaps, it has been suggested, dangerously difficult,
to secure an acquittal in relation to child sexual offences. The data clearly suggests otherwise.

In 2012-2013, 73 child sexual assault matters were finalised at a defended hearing or trial in the
District Court. In the District Court, of course, charges in defended hearings are most likely to be
heard before a jury.

Of those 73 matters the defendant was convicted of all relevant offences in 29% of matters,
convicted of some but not all relevant offences in 27% of matters, and convicted of no relevant
offences in 44% of matters.

By contrast, in 2015-2016, 142 matters were finalised at a defended hearing.

That is almost double the number of matters. However, in relation to conviction rates the
defendant was convicted of all relevant offences in 24% of matters, convicted of some but not
all relevant offences in 23% of matters, and convicted of no relevant offences in 54% of matters.

It appears that, although many more complainants are coming forward, the chances of an
offender being acquitted have risen rather than fallen.

Issues in relation to tendency and coincidence evidence have troubled our courts for many
years. The recent Victorian report into jury directions suggests they have caused problems for
more than 100 years. In Pfennig v The Queen, Justice McHugh spoke of:

the vexed question as to the circumstances in which the prosecution may prove a criminal
charge by tendering evidence that the accused has engaged in criminal conduct on
occasions other than that which is the subject of the charge before the court.?!

Our work to date indicates this question remains vexed.

Tendency and coincidence evidence has particular significance in relation to the work of the
Royal Commission. This is because, in the absence of such evidence, child sexual abuse cases
often reduce to word against word. Child sexual offences are generally committed in private.

In many cases there will be no medical or forensic evidence. Unless the perpetrator has retained
images of the abuse or makes an admission it is likely that the only direct evidence will come
from the complainant. Satisfying the jury beyond reasonable doubt in these circumstances can
be very difficult.
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In institutional contexts, a perpetrator may have access to a number of vulnerable children.
In these cases there may be evidence available from other complainants or witnesses who
allege that the accused also sexually abused them. In these cases issues of tendency and
coincidence arise.

The courts have traditionally been cautious about allowing tendency and coincidence evidence,
or their common law counterparts, to be put before the jury. The reason for that caution was
articulated by Lord Cross of Chelsea in Boardman v DPP. It is:

Not that the law regards such evidence as inherently irrelevant but that it is believed that if
it were generally admitted jurors would in many cases think that it was more relevant than
it was, so that ... its prejudicial effect would outweigh its probative value.?

The importance of the role of the judge as the gatekeeper for evidence of this type was
recently reaffirmed by the High Court in IMM v The Queen.?! Justices Nettle and Gordon
commented on the requirement that the judge should make a preliminary assessment of
evidence that falls within a particular category the common law and/or statute have identified
as potentially unreliable:

Such an assessment is not in any sense a usurpation of the jury’s function. It is the
discharge of the long recognised duty of a trial judge to exclude evidence that, because
of its nature or inherent frailties, could cause a jury to act irrationally either in the sense
of attributing greater weight to the evidence than it is rationally capable of bearing, or
because its admission would otherwise be productive of unfair prejudice which exceeds
its probative value.?4

In a 1933 article published in the Harvard Law Review Professor Julius Stone traced the history
of the rule of exclusion of similar fact evidence in England from its earliest origins until Makin’s
Case in 1894. Stone identifies the starting point for the rule as the case of Rex v Cole first
referred to in an 1814 text.

By 1850, Stone argues, the rule in relation to similar fact evidence was understood to be that
‘whenever the evidence of similar facts offered was relevant to any specific act or issue upon
which the jury has to make its mind up it was admitted.?!

He says that Rex v Cole was ‘authority merely for the proposition that if the evidence offered
is relevant only by an argument which proceeds from the other crimes to the disposition of
the prisoner to commit such crimes’ (ie mere propensity) ‘and thence to the probability of his
having committed the crime charged, it is not admissible.'12¢!

Stone goes on to discuss the way the law developed between 1850 and Makin’s case in 1894.
His general thesis is that prosecutors generally succeeded in attaching the evidence to some
issue before the jury other than mere propensity, for example to rebut a defence, with the
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consequence that the rule in Rex v Cole would not apply.

Over time the issues to which the evidence was attached came to be considered to be heads
of exception to a general rule of exclusion. Stone states ‘as so easily occurs in the common
law ... the tendency to crystallise particular determinations of relevance into categories of
admission appeared.” 27!

This began to cause difficulties for courts. An example Stone offers is the New Zealand case of
Regina v Hall, involving similar fact evidence, in relation to which he states:!®!

This remarkable opinion closes with a classic declaration of the impatience of judges
before the tyranny of absurd rules of their own creation.

‘Viewed in light of science, philosophy or common sense there is without a doubt a nexus
between the two events ...

We are aware that in cases like the present the application of the rigid principle of the
common law must often result in what the public may regard as a failure of justice.

That is really not our concern. It is our duty to see that justice be administered according
to law.?9

In relation to the expression of the rule in Makin’s case, Stone states that it has been cited
‘sometimes with understanding of its meaning, sometimes not.'2%

Stone’s view is that Makin’s case should be understood as holding that there is ‘no broad rule
of exclusion with exceptions, but a broad rule of admissibility where there is relevance, except
where the only relevance is via disposition’®Y (that is, mere propensity).

Stone concludes with his suggestion of how the rule should be formulated: ‘It is that the trial
judge should be recognised to have a discretion to decide whether the probative weight of the
proffered evidence outweighs its mere prejudice.’®

Two issues stand out in relation to Professor Stone’s conclusion: the first is that he accepts that
the evidence is troublesome. Earlier in the article he states that similar fact evidence ‘presents
the possibility of undue prejudice in an extreme form’.53!

The foundation on which this statement rests is not explored in detail other than to state that
‘the policy of avoiding undue prejudice is based on weaknesses of human nature which are
today as obvious as ever/B* The second is in relation to his suggested remedy. Notable is the
absence of any requirement for the probative value of the evidence to substantially outweigh
the prejudicial effect as required under the uniform evidence law.

The Royal Commission commissioned research designed to interrogate whether the assumption
that the evidence ‘presents the possibility of undue prejudice in an extreme form’ is correct.
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Using mock juries and a trial involving charges in relation to child sexual abuse in an institutional
context the researchers examined the effect of joinder and the admission of tendency evidence
upon the jury’s reasoning and their decisions.

1,029 jury eligible citizens, 580 women and 449 men, participated in the study. They were
randomly allocated to one of 90 mock juries.

The juries each watched a video of one of ten versions of a trial. Variations of the trial included:

« A separate trial of an adult complainant with moderately strong evidence.

« A separate trial of an adult complainant with moderately strong evidence in which
relationship evidence comprised of uncharged acts and grooming behaviour was also
admitted.

- Aseparate trial of an adult complainant with moderately strong evidence in which
tendency evidence from two other prosecution witnesses was admitted.

« Ajoint trial with three adult complainants who gave weak, moderately strong and
strong evidence.

- The deliberations of each of the juries were audiotaped and videotaped. Transcriptions
of each jury deliberation were qualitatively and quantitatively analysed.

The trial was designed to interrogate three types of unfair prejudice:

1. Inter-case conflation prejudice —the idea that juries will confuse or conflate the
evidence led to support different charges in a joint trial and wrongly use evidence
related to one charge in considering another charge.

2. Accumulation prejudice —the idea that juries will assume the accused is guilty because
of the number of charges against him or the number of prosecution witnesses
regardless of the strength of the evidence.

3. Character prejudice —the idea that juries will use evidence about the accused’s other
criminal misconduct and find guilt by reasoning that because he did it once he has
done it again.l®

The qualitative and quantitative analysis of the deliberations is an important feature of this
research. A key criticism of a number of previous studies was their over reliance on conviction
rates as the relevant measure. Verdicts on their face reveal nothing about the reasoning process
that lies behind them.

They do not tell us whether any increase in conviction rates is the result of permissible
reasoning arising from the availability of more logically probative evidence such as tendency
evidence, or whether they are due to impermissible reasoning based on unfair prejudice.
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With respect to the issue of inter-case conflation the researchers found that jurors were more
likely to make errors within a case, rather than between cases, suggesting little inter-case
conflation prejudice. They found that these errors were corrected by other jurors in the course
of deliberation. The researchers found that no verdicts were based on persistent uncorrected or
inter-case conflation of the evidence.

In relation to the risk of unfair prejudice from accumulation prejudice the researchers found
that conviction rates for the weakest case did not increase significantly with extra witnesses or
extra charges, indicating no accumulation prejudice.”

Perhaps most significantly, in relation to character prejudice evaluation of the jury deliberations
revealed that no juries in either the tendency evidence or joint trials impermissibly used

the tendency evidence to conclude that the defendant was guilty because of the number of
allegations of prior misconduct that were made.

The researchers found no evidence of verdicts motivated by emotional reactions to the
severity of the allegations, such as a sense of horror regarding the allegations, or a desire
to punish the defendant.®

Conscious of the fact that some jurors may have been inhibited from revealing the true basis
for their decision to convict in a group setting, as part of the post-trial questionnaire the jurors
were asked to identify the main reason for their verdict. This questionnaire was completed
anonymously. The responses revealed that only three percent of jurors gave reasons that were
identified as displaying character prejudice.’3

The researchers ultimately concluded that:

the low frequency and isolated examples of reasoning in deliberations involving inter-case
conflation of the evidence, accumulation prejudice, or character prejudice suggest that the
likelihood of impermissible reasoning, whether in joint trials or separate trials, is
exceedingly low. This low probability suggests that there was negligible unfair prejudice to
the defendant in joint trials where tendency evidence was admitted.[%

The law in Australia at present

The law in relation to the admissibility of tendency and coincidence evidence has developed in
different ways across Australia.

The common law in relation to propensity and similar fact evidence, with some modification,
applies in Queensland. The test for admissibility is that set down in Pfennig v The Queen.
Propensity or similar fact evidence will be admitted only if it possesses ‘a particular probative
value or cogency such that, if accepted, it bears no reasonable explanation other than the
inculpation of the accused in the offence charged.#Y
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The ALRC has described this test as ‘extremely stringent’.*? It is more stringent than the test
that existed at common law in England and Wales before the significant reforms made in those
jurisdictions in 2003.

The uniform evidence legislation applies in NSW, Victoria, Tasmania, the ACT and the NT. In
criminal proceedings tendency or coincidence is admissible only if notice is given, the court
considers the evidence has significant probative value and the probative value of the evidence
substantially outweighs any prejudicial effect it may have on the accused.®

Despite this legislative uniformity, differences have emerged between NSW and Victoria in
relation to how the provisions for the admissibility of tendency and coincidence should be
interpreted and applied. There are three notable differences of significance in the context of
institutional child sexual abuse.

The first is that, particularly in relation to tendency evidence, there are differences as to
whether and to what extent similarity in the manner of offending is required in order for the
evidence to be admissible as tendency evidence. In NSW, similarity is not essential, although
it may assist in establishing probative value. In Victoria common or similar features or an
underlying unity in the offending is required.

The second is in relation to the question of whether features of the institutional context are
relevant in determining similarity and the probative value of the evidence. NSW courts have
found similarities in the circumstances of institutional offending that Victorian courts have
regarded as unremarkable circumstances that are not within the accused’s control.#

Thirdly, differences have emerged as to whether the reliability of the evidence, particularly in
relation to issues of possible collusion, concoction and contamination should be determined by
the judge or the jury.

In NSW reliability and credibility generally have no role to play in the assessment of probative
value with the result that these are generally matters for the jury. Before IMM v The Queen'®
resolved the issue in favour of the NSW approach, Victoria maintained the common law position
that that the reliability of evidence affects its probative value and therefore amongst other
matters issues of possible concoction or contamination are to be determined by the judge.

In relation to the first difference it is relevant to ask why we are looking for similarity, when the
provisions which, in relation to tendency evidence, do not refer to it. It is because the common
law has determined that the probative force of the relevant evidence is tied to the similarities in
the behaviour of the accused as alleged by the witnesses.
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However, in relation to the question of whether sexual offending has in fact occurred, rather
than the identity of the offender, it is relevant to ask to what extent is similarity an indicator

of greater probative value? If it is the case that sexual offenders typically perform the same
sexual acts on victims of the same sex who are the same age then it may be correct to reject as
significantly probative, evidence that does not have these similarities.

However, the work the Royal Commission confirms that a sexual offender may offend in a
variety of ways against a range of victims of varying ages. In case studies 16, 17, 18, 26, 37 and
46 we heard evidence of a single offender offending against both boys and girls.**! The different
types of offence, from touching, fondling and ultimately penetration, will commonly

be committed by the same offender.

There is a danger that if judges fail to understand how sex offenders actually operate the
assessment of the probative value of tendency witnesses will be based on a false premise.
Proceeding from a false premise rarely leads to a correct conclusion.

In South Australia new rules for the admissibility of ‘discreditable conduct’ evidence
commenced in 2012. Evidence of a defendant’s discreditable conduct may be admitted if its
probative value substantially outweighs any prejudicial effect it may have on the defendant.
If it is tendered for propensity reasoning, it must have ‘strong probative value’.*”!

The rules in Western Australia are notably different. Propensity evidence is admissible if the
court considers that it would have significant probative value and ‘that the probative value of
the evidence compared to the degree of risk of an unfair trial is such that fair-minded people
would think that the public interest in adducing all relevant evidence of guilt must have priority
over the risk of an unfair trial /48

This formulation of the public interest test adopts McHugh J's approach in Pfennig. The test for
admission in Western Australia is arguably the most liberal in Australia.

This lack of clarity and inconsistency between the states could itself justify a recommendation
for reform. It is difficult for the Commissioners to support a situation in which the rules

in relation to evidence of such significance are different for a survivor involved in criminal
proceedings in one state than for a survivor in another.

In an oft-quoted passage, Justice Brennan has observed that ‘[ijnconsistency is not merely
inelegant’ but suggests ‘an arbitrariness which is incompatible with commonly accepted
notions of justice’.*?!

Considered together the inconsistency across the jurisdictions, the lack of clarity in relation to
uniform provisions, the low conviction rates in child sexual offence cases, the fact that juries
regularly return different verdicts on different counts and the findings of the jury research
suggest that the law in relation to tendency and coincidence evidence may need reform.
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The Western Australian provisions have a lower threshold of admissibility than in any other
Australian jurisdiction. Yet the Commission has not seen or heard any evidence or indeed any
suggestion of injustices flowing from these changes.

And in relation to the position in England and Wales, where the law in relation to admissibility is
more liberal still, we have not seen or heard any suggestion of injustices arising as result of the
changes occurring there. Those changes were made more than a decade ago.

Whilst reasonably satisfied that the law should change to facilitate greater admissibility of
tendency and coincidence evidence in child sexual abuse cases, the Commissioners have not yet
identified how this is best achieved.

Particularisation

A further difficulty for survivors in child sexual abuse cases is the requirement for the
prosecution to provide particulars in relation to the offence or offences charged. The
requirement to provide particulars, undoubtedly reasonable, is necessitated by the accused
being entitled to know the case against him or her.5

Victims and survivors of child sexual abuse often find it difficult to provide adequate or accurate
details in relation to the offending.

There are a number of reasons. The first is that young children may not have a good

understanding of dates, times and locations or an ability to describe how different events relate
to each other across time. Second, delay in reporting may cause events to be wrongly attributed
to a particular time or location when they in fact occurred earlier or later, or at another location.

Thirdly, the abuse may have occurred so often and in such similar circumstances, that the
victim or survivor is unable to describe specific or distinct occasions in which they were
offended against.

The result, particularly in relation to this third reason, is a cruel paradox: the greater the
regularity with which a child is offended against, the more difficult it can become to charge
and prosecute the offender.

Parliaments have attempted to remedy this situation through the introduction of legislation to
create persistent sexual abuse offences. This first occurred in Queensland in 1989. By the end
of the 1990s an offence of this type had been introduced in each of the states and territories.
There have, however, been challenges in relation to these offences.
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The Queensland offence as originally enacted was an offence of ‘maintaining a sexual
relationship with a child/young person./B The legislation required the prosecution to prove the
sexual relationship by showing three distinct occasions of unlawful sexual conduct each proved
beyond reasonable doubt.

The offence was considered by the High Court in 1997 in KBT v The Queen. The Court held
that the offence required the jury to be satisfied beyond reasonable doubt as to the commission
of the same three acts which constituted relevant sexual offences.!

It follows that in order for the jury to agree that the same three acts of sexual offending have
been proved, one must be able to identify with some precision each of the three discrete acts
or occasions of offending necessary to make up the charge. As a consequence the problem was
not removed.

In most Australian jurisdictions the relevant offence continues to require proof of the
occurrence of three or more unlawful sexual acts.® It is not surprising, given the decision in
KBT, that in most, but not all, of these jurisdictions the persistent sexual abuse offence is rarely
charged. Data provided to the Royal Commission indicates it is rarely charged in the two largest
jurisdictions: New South Wales and Victoria.

In Queensland, however, the persistent sexual abuse offence is regularly charged. In that state
the offence has been reframed in order to address the concerns identified in KBT. Under the
Queensland legislation the actus reus of the offence is the unlawful sexual relationship, not
particular unlawful acts.

The amended section 229B defines an unlawful sexual relationship as one that involves more
than one unlawful act over any period. All members of the jury are required to be satisfied
beyond reasonable doubt that the evidence established that an unlawful sexual relationship with
the child involving unlawful sexual acts existed. Importantly, however, s 229B(4) provides that:

(a) the prosecution is not required to allege the particulars of any unlawful sexual act
that would be necessary if the act were charged as a separate offence and,

(b) the jury is not required to be satisfied of the particulars of any unlawful sexual act
that it would have to be satisfied of if the act were charged as a separate offence;
and

(c) all the members of the jury are not required to be satisfied about the same

unlawful sexual acts.

Section 229B has been considered at appellate level in Queensland on a number of occasions.
The Court’s decisions establish that the key element of the offence is the unlawful sexual
relationship.®® The indicia of maintaining a relationship include its alleged duration, the number
of acts and the nature of the acts alleged.®

Royal Commission into Institutional Responses to Child Sexual Abuse 91



The Court was satisfied that the trial’s judge’s power to ensure a fair trial is maintained

under the section,®” and that the section does not remove the court’s power to set aside

a conviction on the grounds that there was a miscarriage of justice where the accused was
given so little information about the charge as to render it impractical to prepare a defence.®
The Court of Appeal has also held that s 229B(4) does not offend Chapter Il of the
Commonwealth Constitution.®

Application for special leave to appeal to the High Court in relation to convictions under s 2298
have been twice refused. Once in 2008 and again in 2012.

The Royal Commission is considering the law in relation to persistent sexual offences as part of
its criminal justice work. It is unacceptable, in our view, that the criminal justice system should
accept a situation in which children who have suffered the most extensive abuse may be those
who are less able to receive justice in the criminal courts.

Conclusion

The Royal Commission’s criminal justice project is significant in scale. The issues which we
must consider cover a broad reach. In Part Il of this speech, which | will deliver at the Modern
Prosecutor Conference in Melbourne on 13 April, | will discuss some of the other issues the
Commission is examining.

These include prosecution responses, including DPP complaints and oversight mechanisms; the
evidence of victims and survivors, including the use of special measures such as intermediaries
and special hearings; and, sentencing.

The Royal Commission intends to provide its report in relation to criminal justice to government
in August.
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Introduction

Some of you may be asking why it is that the Royal Commission is considering criminal justice
issues. Apart from the many issues concerning the nature, cause and impact of sexual abuse
and the response of institutions, our Terms of Reference require us to inquire into:

what institutions and governments should do to address, or alleviate the impact of, past
and future sexual abuse and related matters in institutional contexts, including, in
particular, in ensuring justice for victims through ... processes for referral for investigation
and prosecution ...

When asking the Commission to look at criminal justice the executive would have had in mind
anecdotal accounts of the problems faced by complainants in sexual assault trials. We have all
heard about or experienced them. We now have some statistics which confirm the difficulties
faced by sexual assault complainants. | will come to those later.

The question they raise is why do the outcomes for sexual assault differ so markedly from the
outcomes for other crimes?

A little over thirty years ago in Bromley v The Queen Brennan J, in relation to accomplices,
children giving evidence on oath, and complainants in sexual assault cases, said:

The courts have had experience of the reasons why witnesses in the three accepted
categories may give untruthful evidence wider than the experience of the general public,
and the courts have a sharpened awareness of the danger of acting on the uncorroborated
evidence of such witnesses.?

These words reflect the long and difficult history of victims of sexual offences, including child
sexual offences, in the criminal justice system.

They also reflect a view amongst judges that they are possessed with particular insight, and that
their role is to formulate the rules for criminal trials which reflect that insight. Some of those
rules have had a significant and negative impact on the ability of child sexual abuse survivors to
access justice.
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Because of their classification as potentially unreliable witnesses, together with the form of
directions designed specifically in relation to their evidence, and a judicial attitude that juries
may not be able to fairly assess all the evidence, the criminal justice system has created a series
of barriers in sexual assault cases not known for other crimes.

For many complainants the barriers have been insurmountable. For many others the rules have
proved a deterrent to any engagement with the criminal justice system.

A recognition that the system may have gone too far and may be denying justice to
complainants first started to emerge about 30 years ago. Since then, largely through the
intervention of parliament, significant reforms have been made. The question for the Royal
Commission is whether there is more that should be done.

Directing the jury

When directing a jury a judge may in some circumstances be required to give a warning or
caution. A warning or caution will typically be required where acting upon particular evidence is
believed to involve ‘dangers’ or concerns matters about which the court is said to have ‘special
experience’ which the jurors do not possess.E!

The judicial distrust of sexual assault complainants has a long tradition.

In the mid-1700s the English jurist Sir William Blackstone discussed the common law approach
to assessing the truthfulness of a woman alleging sexual assault. He said:

“if the witness be of good fame; if she presently discovered the offence, and made search
for the offender ... these and the like are concurring circumstances, which give greater
probability to her evidence. But on the other side, if she be of evil fame, and stand
unsupported by others; if she concealed the injury for a considerable time after she had
the opportunity to complain; if the place, where the act was alleged to be committed, was
where it was possible she might be heard, and she made no outcry; these and the like
circumstances carry a strong, but not conclusive presumption that her testimony is false or
feigned.”™

The source of later and erroneous approaches to issues of sexual assault can be seen in these
remarks. They emerge in the need for corroboration, the relevance of delay to a complainant’s
credibility and the inappropriate use of a complainant’s sexual history.

It may be suggested that the courts were merely relying upon the understanding of these
issues current in the general community. However, we know that the courts were not relying
on what was commonly understood. Indeed courts expressly rejected the understanding of
the general public.
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What the quote from Bromley clearly demonstrates is that courts believed that their experience
had generated knowledge often described as ‘judicial wisdom’ on these issues. They were
relying on the ‘sharpened awareness’ the courts said they had about who jurors should and
should not believe and why.

Decisions such as Longman,® Doggett,’® Crampton” and Murray® have had profound
consequences for complainants in sexual assault cases; particularly complainants who were
children at the time they were assaulted. They derive from what judges’ thought they knew
about how genuine complainants behave and what they thought they knew about how
memory works.

Those assumptions have turned out, with the benefit of empirical research, to be flawed.
However, they became embedded in the fabric of the common law and proved difficult
even for Parliament to dislodge.

In 1981 NSW enacted legislation to provide that if delay in complaint was raised in a trial for a
prescribed sexual offence the trial judge was required to direct the jury that delayed complaint
does not necessarily indicate that the allegation is false. The judge is to inform the jury that
there may be good reason why a sexual assault victim may hesitate in complaining.!’

Similar legislation was enacted in Victoria a decade later. That legislation was considered by the
High Court in Crofts v The Queen™® in 1996.

Crofts concerned complaints of child sexual abuse that were made six years after the first
alleged incident of abuse and just six months after the last alleged incident. Justices Toohey,
Gaudron, Gummow and Kirby stated that ‘by the measure of cases of this kind, that was a
substantial delay. ™" We now know that this characterisation of the delay, if it is intended to
diminish the veracity of the allegation, is wrong.

The Court held that the relevant provisions required a balanced direction. The effect was that
while a direction in accordance with the section could be given, so too should a direction
consistent with the common law that delay is relevant to the complainant’s credibility and
should be taken into account.

Although lengthy it is worth quoting in full the relevant portion of the joint judgment as it
provides a clear illustration of how closely the courts can protect judicial assumptions. Perhaps
it passed without notice but in this passage the judges both reject and then rely on the court’s
assumption as to ordinary human experience.

[The decision in Longman] makes it clear that the purpose of such legislation, properly
understood, was to reform the balance of jury instruction not to remove the balance. The
purpose was not to convert complainants in sexual misconduct cases into an especially
trustworthy class of witnesses. It was simply to correct what had previously been standard
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practice by which, based on supposed ‘human experience’ and the ‘experience of courts’,
judges were required to instruct juries that complainants of sexual misconduct were
specially suspect, those complained against specially vulnerable and delay in complaining
invariably critical. In restoring the balance, the intention of the legislature was not to
‘sterilise’” complainants from critical comment where the particular facts of the case, and
the justice of the circumstances, suggested that the judge should put such comments
before the jury for consideration. The overriding duty of the trial judge remains to ensure
that the accused secures a fair trial. It would require much clearer language than appears
ins 61 of the Act to oblige a judge, in a case otherwise calling for comment, to refrain from
drawing to the notice of the jury aspects of the facts which, on ordinary human
experience, would be material to the evaluation of those facts.

On one hand acknowledging that legislative intervention was necessary in order to correct
flawed directions ostensibly based on ‘human experience’ and then, on the other hand invoking
‘human experience’ as the rationale for substantially diluting a direction required by legislation,
appears, with respect, not to have troubled the judges.

A further difficulty arises in that there may not be uniformity amongst judges as to their
assumptions about what and how jurors think. Rules are typically rationalised as being
necessary because the weight of judicial experience says that it must be so, in order to avoid
an injustice. It is this body of ‘judicial experience’ or ‘collective wisdom’ that gives these laws
their legitimacy.

Collective judicial “wisdom”, however, may be nothing more than the way we have always
thought about the issue. Further, that collective wisdom may not be so collective.

For survivors, and for many in the community, it may be difficult to understand why on some
issues juries are directed in one way in one state, and differently in another. If judges in New
South Wales believe a rule is necessary to avoid an injustice, how is it that judges in Victoria

do not?

The Markuleski direction is one example of this lack of uniformity. In Markuleski the NSW Court
of Appeal held that, in word against word cases, the trial judge should, as a general rule, direct
the jury that a reasonable doubt with respect to the complainant’s evidence on any count ought
to be taken into account in its assessment of the complainant’s credibility generally.

In contrast, Victorian courts have held that a Markuleski direction should generally be avoided.™*
Justice Buchanan in R v Trainor stated:

‘I think it unlikely that a jury given a separate consideration direction will be entirely
uninfluenced by the impressions they derive from the evidence of a witness taken as a
whole; | doubt that such a natural tendency needs judicial encouragement in the form
of a Markuleski direction.24
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It is apparent that the Victorian court took a different view as to the guidance the jury needed
as to how to reason to avoid an injustice to the accused.

The need identified in NSW to give guidance is premised on an anterior assessment of whether
or not the reasoning process the jury would ordinarily undertake is flawed, inadequate or
indeed dangerous. It is interesting that a flaw detected by NSW judges in the reasoning process
of jurors in Albury is, according to the law, not one present in the jurors in Wodonga.

The point is not to deny an evidentiary rule or a rule requiring a judicial direction in relation to
particular evidence will never be necessary. Rather it is that judicial assumptions about how
people reason may not be the most appropriate foundation for these types of rules.

One issue the Royal Commission is considering is the need for jury directions containing
educative information about children and their response to child sexual assault. | will refer to
them as educative directions.

There is significant research that demonstrates that the way a child behaves and reacts in
response to sexual abuse is inconsistent with the expectation of many jurors. The behaviours
of sexually abused children are commonly described as ‘counter-intuitive’.

These erroneous expectations in relation to children may also be present in beliefs held about
their capacity to give evidence. This, of course, is not surprising — it was an assumption of the
common law for many, many years.

Justification for these directions may be found not only in the fact that incorrect assumptions
about victims of child sexual abuse are common in the general community.

It is important that research commissioned by the Commission demonstrates that defence
counsel commonly use strategies when questioning complainants in child sexual abuse
offence trials which rely on these misconceptions or uncertainties amongst jurors in relation
to child complainants.

Analysis of 120 transcripts of complainant evidence from 94 child sexual abuse trials showed
that defence counsel often employed strategies to suggest that there is one typical way a victim
responds to abuse. If the complainant had not responded in that way, counsel suggested to the
jury that this was an indication that the offence may not have occurred.

The researchers found that the types of misconceptions about child sexual abuse exploited
included the lack of resistance by the complainant at the time of the offence, the delay in
reporting, the apparent lack of emotion by the complainant at the time of the offence and the
continued relationship between the complainant and the accused after the offence.l*®
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In their report Family Violence: A national legal response the ALRC and NSWLRC stated that
there was a strong case for the use of jury directions which would ‘summarise a consensus
of expert opinion drawn from the work of psychiatrists, psychologists and other experts on
child behaviour’®”]

Similarly the National Child Sexual Assault Reform Committee has also recommended that three
mandatory judicial directions, summarising the research and containing the same information,
should be introduced in all Australian jurisdictions. Those three directions are in relation to
children’s abilities as witnesses, very young children’s abilities as witnesses, and children’s
responses to child sexual abuse.®

Providing the jury, and indeed the judge, with accurate information about the behaviour of
children who are sexually abused assists in their credibility being assessed more accurately.
This in turn promotes the public interest in securing the convictions of the guilty and the
acquittal of the innocent.

Tendency and coincidence evidence

Judge’s assumptions about human behaviour have influenced other aspects of the laws of
evidence. One important area is tendency and coincidence evidence or, as these concepts
were known to the common law, propensity and similar fact evidence.

| have said on many occasions that this issue — that is, how the criminal justice system deals
with allegations against an individual of sexual offending against more than one child —is one of
the most significant issues we have identified in our criminal justice work. Before turning to that
issue you will be interested in a recent analysis of outcomes in sexual assault trials.

Data recently obtained by the Royal Commission from the NSW Bureau of Crime Statistics
and Research confirms the difficulties facing complainants of sexual assault, both children
and adults.

In New South Wales between July 2012 and June 2016 the conviction rate for all offences,
including matters finalised by a guilty plea, was 89%. For child sexual assault offences the
conviction rate was 60%. By comparison the conviction rate for assault was 70%, robbery 73%
and illicit drugs 94%.

One class of offences with a lower conviction rate was adult sexual assault with a conviction
rate of only 50%. One possible reason is that in addition to the fact that these cases are, like
child sexual assault cases, commonly word against word, consent will often be an issue.

The conviction rate for assault matters is higher than for child sexual assault matters. That is
notwithstanding that in many cases, the identity of the offender may well be at issue. This is
rarely the case for child sexual assault matters.
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The conviction rates for illicit drug matters is significantly higher than for child sexual assault
matters. This is likely because in a substantial number of drug cases the offender will be
found to have the drugs on them making proof of the offence much easier than in child sexual
assault matters.

The law reports are replete with comments by judges about the extra caution with which juries
must approach sexual assault cases. In KRM v The Queen, Kirby J said:

In cases involving accusations of sexual offences, courts and prosecutors must exercise
particular vigilance, so far as they can, to ensure that the fairness of the trial is maintained
because the circumstances are peculiarly likely to arouse feelings of prejudice and
revulsion. This duty imposes special difficulties for judges presiding at such trials where
they are conducted before a jury.tt

This concern —the arousing of prejudice and revulsion in jurors —is not borne out by the data.
If it is the case that the mere allegation of a sexual offence against a child is peculiarly likely to
arouse feelings of prejudice then we should see high conviction rates in these cases.

This is because, self-evidently, every trial in relation to a child sexual offence will involve an
allegation that a child has been sexually offended against. What we in fact see is much lower
than average conviction rates.

In a statement in relation to the severance of trials concerning multiple sexual offence counts
Gibbs CJ in De Jesus v The Queen said:

Sexual cases ... are peculiarly likely to arouse prejudice, against which a direction to the
jury is unlikely to guard. 2

Again the data suggests these concerns are overblown. In relation to child sexual assault
offences which were finalised at a defended hearing or at trial there were 725 matters in NSW
between July 2012 and June 2016. Of those the defendant was convicted of all relevant offences
in 32% of matters.

The defendant was convicted of some but not all relevant offences in 16% of matters. The
defendant was convicted of no relevant offences in 52% of matters.

The capacity for jurors to correctly isolate and apply the evidence in relation to each individual
case is not only demonstrated in the data but has been recognised by courts in cases in relation
to the issue of ‘inconsistent verdicts.

In rejecting the ground of appeal that if the jury acquitted on one or more counts it follows they
did not believe the complainant in relation to these counts and for that reason they should not
have believed the complainant in relation to the other counts, appeal courts have accepted that
there may be rational reasons for convicting on some counts and acquitting on others.
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The courts have recognised that jurors follow the direction to consider each count, and the
evidence in relation to it, separately.

The Commission is aware of comment amongst members of the legal profession that

the Commission’s work has had such a transformative effect on the mind of the general
community so that it has now become much more difficult, perhaps, it has been suggested,
dangerously difficult, to secure an acquittal in relation to child sexual offences. The data
clearly suggests otherwise.

In 2012-2013, 73 child sexual assault matters were finalised at a defended hearing or trial in the
District Court. In the District Court, of course, charges in defended hearings are most likely to be
heard before a jury.

Of those 73 matters the defendant was convicted of all relevant offences in 29% of matters,
convicted of some but not all relevant offences in 27% of matters, and convicted of no relevant
offences in 44% of matters.

By contrast, in 2015-2016, 142 matters were finalised at a defended hearing.

That is almost double the number of matters. However, in relation to conviction rates the
defendant was convicted of all relevant offences in 24% of matters, convicted of some but not
all relevant offences in 23% of matters, and convicted of no relevant offences in 54% of matters.

It appears that, although many more complainants are coming forward, the chances of an
offender being acquitted have risen rather than fallen.

Issues in relation to tendency and coincidence evidence have troubled our courts for many
years. The recent Victorian report into jury directions suggests they have caused problems for
more than 100 years. In Pfennig v The Queen, Justice McHugh spoke of:

the vexed question as to the circumstances in which the prosecution may prove a criminal
charge by tendering evidence that the accused has engaged in criminal conduct on
occasions other than that which is the subject of the charge before the court.?!

Our work to date indicates this question remains vexed.

Tendency and coincidence evidence has particular significance in relation to the work of the
Royal Commission. This is because, in the absence of such evidence, child sexual abuse cases
often reduce to word against word. Child sexual offences are generally committed in private.

In many cases there will be no medical or forensic evidence. Unless the perpetrator has retained
images of the abuse or makes an admission it is likely that the only direct evidence will come
from the complainant. Satisfying the jury beyond reasonable doubt in these circumstances can
be very difficult.
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In institutional contexts, a perpetrator may have access to a number of vulnerable children.
In these cases there may be evidence available from other complainants or witnesses who
allege that the accused also sexually abused them. In these cases issues of tendency and
coincidence arise.

The courts have traditionally been cautious about allowing tendency and coincidence evidence,
or their common law counterparts, to be put before the jury. The reason for that caution was
articulated by Lord Cross of Chelsea in Boardman v DPP. It is:

Not that the law regards such evidence as inherently irrelevant but that it is believed that
if it were generally admitted jurors would in many cases think that it was more relevant
than it was, so that ... its prejudicial effect would outweigh its probative value.??

The importance of the role of the judge as the gatekeeper for evidence of this type was
recently reaffirmed by the High Court in IMM v The Queen.!?® Justices Nettle and Gordon
commented on the requirement that the judge should make a preliminary assessment of
evidence that falls within a particular category the common law and/or statute have identified
as potentially unreliable:

Such an assessment is not in any sense a usurpation of the jury’s function. It is the
discharge of the long recognised duty of a trial judge to exclude evidence that, because of
its nature or inherent frailties, could cause a jury to act irrationally either in the sense of
attributing greater weight to the evidence than it is rationally capable of bearing, or
because its admission would otherwise be productive of unfair prejudice which exceeds its
probative value.1?¥

In a 1933 article published in the Harvard Law Review Professor Julius Stone traced the history
of the rule of exclusion of similar fact evidence in England from its earliest origins until Makin’s
Case in 1894. Stone identifies the starting point for the rule as the case of Rex v Cole first
referred to in an 1814 text.

By 1850, Stone argues, the rule in relation to similar fact evidence was understood to be that
‘whenever the evidence of similar facts offered was relevant to any specific act or issue upon
which the jury has to make its mind up it was admitted.?!

He says that Rex v Cole was ‘authority merely for the proposition that if the evidence offered
is relevant only by an argument which proceeds from the other crimes to the disposition of
the prisoner to commit such crimes’ (ie mere propensity) ‘and thence to the probability of his
having committed the crime charged, it is not admissible.'12¢!

Stone goes on to discuss the way the law developed between 1850 and Makin’s case in 1894.
His general thesis is that prosecutors generally succeeded in attaching the evidence to some
issue before the jury other than mere propensity, for example to rebut a defence, with the
consequence that the rule in Rex v Cole would not apply.
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Over time the issues to which the evidence was attached came to be considered to be heads
of exception to a general rule of exclusion. Stone states ‘as so easily occurs in the common
law ... the tendency to crystallise particular determinations of relevance into categories of
admission appeared.” 27

This began to cause difficulties for courts. An example Stone offers is the New Zealand case
of Regina v Hall, involving similar fact evidence, in relation to which he states:?®

This remarkable opinion closes with a classic declaration of the impatience of judges
before the tyranny of absurd rules of their own creation.

‘Viewed in light of science, philosophy or common sense there is without a doubt a nexus
between the two events ...

We are aware that in cases like the present the application of the rigid principle of

the common law must often result in what the public may regard as a failure of justice.
That is really not our concern. It is our duty to see that justice be administered according
to law.' %!

In relation to the expression of the rule in Makin’s case, Stone states that it has been cited
‘sometimes with understanding of its meaning, sometimes not.' 3%

Stone’s view is that Makin’s case should be understood as holding that there is ‘no broad rule
of exclusion with exceptions, but a broad rule of admissibility where there is relevance, except
where the only relevance is via disposition’®! (that is, mere propensity).

Stone concludes with his suggestion of how the rule should be formulated: ‘It is that the trial
judge should be recognised to have a discretion to decide whether the probative weight of the
proffered evidence outweighs its mere prejudice.®?

Two issues stand out in relation to Professor Stone’s conclusion: the first is that he accepts that
the evidence is troublesome. Earlier in the article he states that similar fact evidence ‘presents
the possibility of undue prejudice in an extreme form’.3

The foundation on which this statement rests is not explored in detail other than to state that
‘the policy of avoiding undue prejudice is based on weaknesses of human nature which are
today as obvious as ever/®¥ The second is in relation to his suggested remedy. Notable is the
absence of any requirement for the probative value of the evidence to substantially outweigh
the prejudicial effect as required under the uniform evidence law.

The Royal Commission commissioned research designed to interrogate whether the assumption
that the evidence ‘presents the possibility of undue prejudice in an extreme form’ is correct.
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Using mock juries and a trial involving charges in relation to child sexual abuse in an institutional
context the researchers examined the effect of joinder and the admission of tendency evidence
upon the jury’s reasoning and their decisions.

1,029 jury eligible citizens, 580 women and 449 men, participated in the study. They were
randomly allocated to one of 90 mock juries.

The juries each watched a video of one of ten versions of a trial. Variations of the trial included:

« A separate trial of an adult complainant with moderately strong evidence.

« A separate trial of an adult complainant with moderately strong evidence in which
relationship evidence comprised of uncharged acts and grooming behaviour was also
admitted.

- Aseparate trial of an adult complainant with moderately strong evidence in which
tendency evidence from two other prosecution witnesses was admitted.

« Ajoint trial with three adult complainants who gave weak, moderately strong and
strong evidence.

- The deliberations of each of the juries were audiotaped and videotaped. Transcriptions
of each jury deliberation were qualitatively and quantitatively analysed.

The trial was designed to interrogate three types of unfair prejudice:

1. Inter-case conflation prejudice —the idea that juries will confuse or conflate the
evidence led to support different charges in a joint trial and wrongly use evidence
related to one charge in considering another charge.

2. Accumulation prejudice —the idea that juries will assume the accused is guilty because
of the number of charges against him or the number of prosecution witnesses
regardless of the strength of the evidence.

3. Character prejudice —the idea that juries will use evidence about the accused’s other
criminal misconduct and find guilt by reasoning that because he did it once he has
done it again.l®

The qualitative and quantitative analysis of the deliberations is an important feature of this
research. A key criticism of a number of previous studies was their over reliance on conviction
rates as the relevant measure. Verdicts on their face reveal nothing about the reasoning process
that lies behind them.

They do not tell us whether any increase in conviction rates is the result of permissible
reasoning arising from the availability of more logically probative evidence such as tendency
evidence, or whether they are due to impermissible reasoning based on unfair prejudice.
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With respect to the issue of inter-case conflation the researchers found that jurors were more
likely to make errors within a case, rather than between cases, suggesting little inter-case
conflation prejudice. They found that these errors were corrected by other jurors in the course
of deliberation. The researchers found that no verdicts were based on persistent uncorrected or
inter-case conflation of the evidence.

In relation to the risk of unfair prejudice from accumulation prejudice the researchers found
that conviction rates for the weakest case did not increase significantly with extra witnesses or
extra charges, indicating no accumulation prejudice.”

Perhaps most significantly, in relation to character prejudice evaluation of the jury deliberations
revealed that no juries in either the tendency evidence or joint trials impermissibly used

the tendency evidence to conclude that the defendant was guilty because of the number of
allegations of prior misconduct that were made.

The researchers found no evidence of verdicts motivated by emotional reactions to the
severity of the allegations, such as a sense of horror regarding the allegations, or a desire to
punish the defendant.B®

Conscious of the fact that some jurors may have been inhibited from revealing the true basis
for their decision to convict in a group setting, as part of the post-trial questionnaire the jurors
were asked to identify the main reason for their verdict. This questionnaire was completed
anonymously. The responses revealed that only three percent of jurors gave reasons that were
identified as displaying character prejudice.’3

The researchers ultimately concluded that:

the low frequency and isolated examples of reasoning in deliberations involving inter-case
conflation of the evidence, accumulation prejudice, or character prejudice suggest that the
likelihood of impermissible reasoning, whether in joint trials or separate trials, is
exceedingly low. This low probability suggests that there was negligible unfair prejudice to
the defendant in joint trials where tendency evidence was admitted.[%

The law in Australia at present

The law in relation to the admissibility of tendency and coincidence evidence has developed in
different ways across Australia.

The common law in relation to propensity and similar fact evidence, with some modification,
applies in Queensland. The test for admissibility is that set down in Pfennig v The Queen.
Propensity or similar fact evidence will be admitted only if it possesses ‘a particular probative
value or cogency such that, if accepted, it bears no reasonable explanation other than the
inculpation of the accused in the offence charged.#Y
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The ALRC has described this test as ‘extremely stringent’.*? It is more stringent than the test
that existed at common law in England and Wales before the significant reforms made in those
jurisdictions in 2003.

The uniform evidence legislation applies in NSW, Victoria, Tasmania, the ACT and the NT. In
criminal proceedings tendency or coincidence is admissible only if notice is given, the court
considers the evidence has significant probative value and the probative value of the evidence
substantially outweighs any prejudicial effect it may have on the accused.®

Despite this legislative uniformity, differences have emerged between NSW and Victoria in
relation to how the provisions for the admissibility of tendency and coincidence should be
interpreted and applied. There are three notable differences of significance in the context of
institutional child sexual abuse.

The first is that, particularly in relation to tendency evidence, there are differences as to
whether and to what extent similarity in the manner of offending is required in order for the
evidence to be admissible as tendency evidence. In NSW, similarity is not essential, although
it may assist in establishing probative value. In Victoria common or similar features or an
underlying unity in the offending is required.

The second is in relation to the question of whether features of the institutional context are
relevant in determining similarity and the probative value of the evidence. NSW courts have
found similarities in the circumstances of institutional offending that Victorian courts have
regarded as unremarkable circumstances that are not within the accused’s control.#

Thirdly, differences have emerged as to whether the reliability of the evidence, particularly in
relation to issues of possible collusion, concoction and contamination should be determined by
the judge or the jury.

In NSW reliability and credibility generally have no role to play in the assessment of probative
value with the result that these are generally matters for the jury. Before IMM v The Queen'®
resolved the issue in favour of the NSW approach, Victoria maintained the common law position
that that the reliability of evidence affects its probative value and therefore amongst other
matters issues of possible concoction or contamination are to be determined by the judge.

In relation to the first difference it is relevant to ask why we are looking for similarity, when the
provisions which, in relation to tendency evidence, do not refer to it. It is because the common
law has determined that the probative force of the relevant evidence is tied to the similarities in
the behaviour of the accused as alleged by the witnesses.
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However, in relation to the question of whether sexual offending has in fact occurred, rather
than the identity of the offender, it is relevant to ask to what extent is similarity an indicator

of greater probative value? If it is the case that sexual offenders typically perform the same
sexual acts on victims of the same sex who are the same age then it may be correct to reject as
significantly probative, evidence that does not have these similarities.

However, the work the Royal Commission confirms that a sexual offender may offend in a
variety of ways against a range of victims of varying ages. In case studies 16, 17, 18, 26, 37

and 46 we heard evidence of a single offender offending against both boys and girls.*® The
different types of offence, from touching, fondling and ultimately penetration, will commonly be
committed by the same offender.

There is a danger that if judges fail to understand how sex offenders actually operate the
assessment of the probative value of tendency witnesses will be based on a false premise.
Proceeding from a false premise rarely leads to a correct conclusion.

In South Australia new rules for the admissibility of ‘discreditable conduct’ evidence
commenced in 2012. Evidence of a defendant’s discreditable conduct may be admitted if its
probative value substantially outweighs any prejudicial effect it may have on the defendant. If it
is tendered for propensity reasoning, it must have ‘strong probative value’.*”!

The rules in Western Australia are notably different. Propensity evidence is admissible if the
court considers that it would have significant probative value and ‘that the probative value of
the evidence compared to the degree of risk of an unfair trial is such that fair-minded people
would think that the public interest in adducing all relevant evidence of guilt must have priority
over the risk of an unfair trial /48

This formulation of the public interest test adopts McHugh J's approach in Pfennig. The test for
admission in Western Australia is arguably the most liberal in Australia.

This lack of clarity and inconsistency between the states could itself justify a recommendation
for reform. It is difficult for the Commissioners to support a situation in which the rules

in relation to evidence of such significance are different for a survivor involved in criminal
proceedings in one state than for a survivor in another.

In an oft-quoted passage, Justice Brennan has observed that ‘[ijnconsistency is not merely
inelegant’ but suggests ‘an arbitrariness which is incompatible with commonly accepted notions
of justice”.[*9)

Considered together the inconsistency across the jurisdictions, the lack of clarity in relation to
uniform provisions, the low conviction rates in child sexual offence cases, the fact that juries
regularly return different verdicts on different counts and the findings of the jury research
suggest that the law in relation to tendency and coincidence evidence may need reform.
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The Western Australian provisions have a lower threshold of admissibility than in any other
Australian jurisdiction. Yet the Commission has not seen or heard any evidence or indeed any
suggestion of injustices flowing from these changes.

And in relation to the position in England and Wales, where the law in relation to admissibility is
more liberal still, we have not seen or heard any suggestion of injustices arising as result of the
changes occurring there. Those changes were made more than a decade ago.

Whilst reasonably satisfied that the law should change to facilitate greater admissibility of
tendency and coincidence evidence in child sexual abuse cases, the Commissioners have not yet
identified how this is best achieved.

Particularisation

A further difficulty for survivors in child sexual abuse cases is the requirement for the
prosecution to provide particulars in relation to the offence or offences charged. The
requirement to provide particulars, undoubtedly reasonable, is necessitated by the accused
being entitled to know the case against him or her.5

Victims and survivors of child sexual abuse often find it difficult to provide adequate or accurate
details in relation to the offending.

There are a number of reasons. The first is that young children may not have a good

understanding of dates, times and locations or an ability to describe how different events relate
to each other across time. Second, delay in reporting may cause events to be wrongly attributed
to a particular time or location when they in fact occurred earlier or later, or at another location.

Thirdly, the abuse may have occurred so often and in such similar circumstances, that the
victim or survivor is unable to describe specific or distinct occasions in which they were
offended against.

The result, particularly in relation to this third reason, is a cruel paradox: the greater the
regularity with which a child is offended against, the more difficult it can become to charge
and prosecute the offender.

Parliaments have attempted to remedy this situation through the introduction of legislation to
create persistent sexual abuse offences. This first occurred in Queensland in 1989. By the end
of the 1990s an offence of this type had been introduced in each of the states and territories.
There have, however, been challenges in relation to these offences.
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The Queensland offence as originally enacted was an offence of ‘maintaining a sexual
relationship with a child/young person./B The legislation required the prosecution to prove the
sexual relationship by showing three distinct occasions of unlawful sexual conduct each proved
beyond reasonable doubt.

The offence was considered by the High Court in 1997 in KBT v The Queen.®?The Court held that
the offence required the jury to be satisfied beyond reasonable doubt as to the commission of
the same three acts which constituted relevant sexual offences.!

It follows that in order for the jury to agree that the same three acts of sexual offending have
been proved, one must be able to identify with some precision each of the three discrete acts
or occasions of offending necessary to make up the charge. As a consequence the problem was
not removed.

In most Australian jurisdictions the relevant offence continues to require proof of the
occurrence of three or more unlawful sexual acts.® It is not surprising, given the decision in
KBT, that in most, but not all, of these jurisdictions the persistent sexual abuse offence is rarely
charged. Data provided to the Royal Commission indicates it is rarely charged in the two largest
jurisdictions: New South Wales and Victoria.

In Queensland, however, the persistent sexual abuse offence is regularly charged. In that state
the offence has been reframed in order to address the concerns identified in KBT. Under the
Queensland legislation the actus reus of the offence is the unlawful sexual relationship, not
particular unlawful acts.

The amended section 229B defines an unlawful sexual relationship as one that involves more
than one unlawful act over any period. All members of the jury are required to be satisfied
beyond reasonable doubt that the evidence established that an unlawful sexual relationship with
the child involving unlawful sexual acts existed. Importantly, however, s 229B(4) provides that:

(a) the prosecution is not required to allege the particulars of any unlawful sexual act
that would be necessary if the act were charged as a separate offence and,

(b) the jury is not required to be satisfied of the particulars of any unlawful sexual
act that it would have to be satisfied of if the act were charged as a separate
offence; and

(c) all the members of the jury are not required to be satisfied about the same

unlawful sexual acts.

Section 229B has been considered at appellate level in Queensland on a number of occasions.
The Court’s decisions establish that the key element of the offence is the unlawful sexual
relationship.®> The indicia of maintaining a relationship include its alleged duration, the number
of acts and the nature of the acts alleged.®
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The Court was satisfied that the trial’s judge’s power to ensure a fair trial is maintained
under the section,®” and that the section does not remove the court’s power to set aside

a conviction on the grounds that there was a miscarriage of justice where the accused was
given so little information about the charge as to render it impractical to prepare a defence.®
The Court of Appeal has also held that s 229B(4) does not offend Chapter Il of the
Commonwealth Constitution.®

Application for special leave to appeal to the High Court in relation to convictions under s 2298
have been twice refused. Once in 2008 and again in 2012.

The Royal Commission is considering the law in relation to persistent sexual offences as part of
its criminal justice work. It is unacceptable, in our view, that the criminal justice system should
accept a situation in which children who have suffered the most extensive abuse may be those
who are less able to receive justice in the criminal courts.

Conclusion

The Royal Commission’s criminal justice project is significant in scale. The issues which we
must consider cover a broad reach. In Part Il of this speech, which | will deliver at the Modern
Prosecutor Conference in Melbourne on 13 April, | will discuss some of the other issues the
Commission is examining.

These include prosecution responses, including DPP complaints and oversight mechanisms; the
evidence of victims and survivors, including the use of special measures such as intermediaries
and special hearings; and, sentencing.

The Royal Commission intends to provide its report in relation to criminal justice to government
in August.
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Association of Children’s Welfare
Agencies Conference

Sydney, New South Wales

15 August 2016

Introduction
Thank you, for your introduction.

| would like to acknowledge the traditional owners of this land, the Cadigal people of the Eora
nation. | pay my respects to Elders past and present.

On 26 September 1924 in Geneva an event of great significance occurred. The League of
Nations adopted the first international human rights document concerned specifically with
the rights of children: The Geneva Declaration of the Rights of the Child of 1924. Through that
document humanity declared formally, and for the first time, that it ‘owes to children the best
that it has to give’.

The 1924 Declaration was later to form the basis of a more comprehensive document: The
Geneva Declaration of the Rights of the Child 1959.

Proclaimed by the General Assembly of the League’s successor, the United Nations, the
preamble to the declaration affirmed that children were entitled to those rights set down for all
people in the Universal Declaration of Human Rights, while recognizing that ‘the child by reason
of his physical and mental immaturity, needs special safeguards and care.

The Geneva declarations were later embedded into the Preamble of what has become the most
ratified treaty in the world: The Convention on the Rights of the Child. Through this document
the rights of children are articulated far more comprehensively and with a greater level of
sophistication than ever before.

Whereas the length of 1924 Declaration is roughly half a page and is comprised of five
principles, the 1990 Convention is an extensive document made up of over 50 articles setting
out the obligations of state parties.

The Australian Government ratified the Convention on the Rights of the Child in December
1990. The adoption of the Convention has both symbolic significance and practical
consequences in Australia.

It has been a critical step in our society in being prepared to look at the manner in which the
obligations owed to children have been met, acknowledge wrong-doing and provide practical
means to redress those wrongs and assist in the healing of those who have suffered.
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The growing willingness to recognize the rights of children has occurred against a background of
profound social change. When the Royal Commission first sat on 3 April 2013 | said:

‘Australians of recent generations have lived through a period of rapid change across many
aspects of society. Many changes can be identified. One which is important for the work of
this Royal Commission is our preparedness to challenge authority and the actions of those
in power in areas where would not previously been contemplated. We have seen
significant changes in the manner in which power is distributed throughout the
community. The women’s movement and the fact that women now hold positions of
responsibility in government and business are markers of many of the changes which have
occurred. These changes have brought with them a need and capacity to reflect on the
functioning of institutions and the behavior of individuals within those institutions.

A picture is emerging for us that although sexual abuse of children is not confined in time — it is
happening today — there has been a time in Australian history when the conjunction of prevailing
social attitudes to children and an unquestioning respect for authority of institutions by adults
coalesced to create the high risk environment in which thousands of children were abused.

The societal norm that “children should be seen but not heard”, which prevailed for unknown
decades, provided the opportunity for some adults to abuse the power which their relationship
with the child gave them. When the required silence of the child was accompanied by an
unquestioning belief by adults in the integrity of the carer for the child, be they youth worker,
teacher, residential supervisor or cleric, the power imbalance was entrenched to the inevitable
detriment of many children.

When, amongst adults, who are given the power, there are people with an impaired psycho-
sexual development, a volatile mix is created.

Although the primary responsibility for the sexual abuse of an individual lies with the abuser
and the institution of which they were part, we cannot avoid the conclusion that the problems
faced by many people who have been abused are the responsibility of our entire society.
Society’s values and mechanisms which were available to regulate and control aberrant
behaviour failed.

This is readily understood when you consider the number of institutions, both government and
non-government, where inadequate supervision and management practices have been revealed
and acknowledged by contemporary leaders of those institutions.

It is confirmed by the development, in recent years, of regulatory control by government over
many institutions which provide for children, and the development of education programs and
mechanisms by which problems can be more readily brought to attention.
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The most obvious is Working With Children regulations, but there are many others. | am
sure that we all hope that from the tragic personal stories and institutional failures revealed
in our public hearings the community will be reminded that both individual institutions and
governments failed in their responsibility for children.

Where once silence was demanded, a child’s complaint, however tentative in its
communication, must be heard and given an appropriate response. Whatever the nature of
the institution and however its members are respected by the community we must all accept
that there may be members of trusted institutions who fail in their duty towards children.

The power of the institution must never again be allowed to silence a child or diminish the
preparedness or capacity of adults to act to protect children.

Royal Commission update

The Royal Commission has now held 42 public hearings. Public hearings have a significant role

in driving institutional and regulatory change. Many institutions who have not themselves been
the subject of a public hearing have already responded to the problems revealed in similar
institutions and have implemented change or reviews intended to improve the safety of children
in their care.

Hearings have been held in every state in Australia. We will soon commence our 43rd public
hearing — an inquiry into the response of Catholic Church authorities in the Maitland-Newcastle
region to allegations of child sexual abuse by clergy and religious.

The Commissioners have now listened to the personal stories of more than 5,500 survivors
in private sessions. For those of you who are not aware a private session with one of our
Commissioners provides an opportunity for a survivor, or a survivor’s family member, to tell
their story of abuse in a protected and supportive environment.

It is the primary way for the Commissioners to bear witness to the abuse and trauma inflicted
on children who suffered sexual abuse in an institutional context.

A further significant component of work is our research and policy development program. This
has had the assistance of national and international experts across many disciplines. The program
has four broad areas of focus: prevention, identification, response and justice for victims.

As of July the Commission has published 26 research reports and two consultation papers. We
have released 11 issues papers and received over 850 submissions in response to those papers.

We have also released two final reports. Our Working With Children Checks report was released
in August 2015 and contains 36 recommendations. Our Redress and Civil Litigation Report was
released in September 2015 and contains 99 recommendations.
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| have now referred over 1,600 matters to authorities, mainly police, with a view to the possible
prosecution of an offender. Many have resulted in charges and arrests. We have been advised
that there have been over 60 prosecutions commenced as a result of these referrals.

A Royal Commission for all of Australia

The Royal Commission which | chair is a Commission for all of Australia. It is, in fact, seven
Royal Commissions. We have letters patent from the Commonwealth and from every state
in Australia.

This national focus is of significance. If we are to start by accepting, as | believe we must, that all
Australian children deserve to be equally protected, then the challenges of federalism become
immediately apparent. An almost inevitable consequence of multiple parliaments, and multiple
bureaucracies, is that across the jurisdictions inconsistent law and policy emerges.

Inconsistency is problematic not only in relation to protecting children from abuse. Similar
challenges emerge for survivors, in their attempts to pursue justice through the criminal or civil
law or through alternative redress mechanisms.

In an oft-quoted passage, Justice Brennan has observed that ‘[ijnconsistency is not merely
inelegant’ but suggests ‘an arbitrariness which is incompatible with commonly accepted notions
of justice”.l

Consistency has emerged as a key theme in the final reports we have already published.

In relation to Working With Children Checks, the present position is that each state and territory
has its own scheme. The schemes are inconsistent, complex and operate independently of

each other. The consequence is that children are being afforded different levels of protection
depending on the state or territory in which they are located.

| have previously described the lack of a national framework for Working With Children Checks
as ‘a blight upon the communities’ efforts to provide effectively for the protection of children’

In our report we recommended a national approach. That approach would involve the
establishment of a centralized database. The effect would be one accreditation which would
operate across jurisdictions. We also identified a set of standards so that key aspects of Working
With Children Checks regimes are dealt with in the same way. There would be consistency with
respect to who requires a check and how a person’s records are accessed.
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In relation to redress the fundamental need identified in the report is for a single national
redress scheme to be established by the Australian Government but funded by the institutions
in which survivors were abused. A national scheme fulfils a key requirement necessary to ensure
equal justice for survivors; it ensures that survivors would be treated equally regardless of the
institution, or place in Australia, in which they were abused.

Regulation and oversight of institutions is a further area in which consistency emerges as an
important issue.

Regulation and oversight

Our terms of reference require us to inquire into, among other things, ‘what institutions and
governments should do to achieve best practice in encouraging the reporting of, and responding
to, reports or information about allegations, incidents or risks of child sexual abuse and related
matters in institutional contexts’.

Across Australia there are a range of oversight bodies that monitor aspects of child welfare, in
particular the welfare of children in the care and protection system. These include Ombudsmen
Offices, Reportable Conduct Schemes, Children’s Commissions, Community Visitors Schemes,
Child Advocates and Children’s Guardians, and Crime and Misconduct Commissions.

There are also various regulatory mechanisms in place in Australia. The larger regulatory bodies
include non-government schools accreditation boards, early childhood and care regulators and
medical sector regulators. These bodies also have different features across jurisdictions.

The Commission is concerned to examine what these different approaches to the regulation
and oversight of institutions that exist amongst the jurisdictions means for the protection of
children. Accordingly, we have commissioned research on this issue which we intend to publish
in due course.

| can share with you today some preliminary findings from that research undertaken for the

Royal Commission by Professor Ben Mathews of the Queensland University of Technology. In
relation to the six types of oversight bodies mentioned previously, Professor Mathews found
there is great deal of variation in the presence, nature, scope and power of these bodies.

The exception is Ombudsmen’s Offices which are largely similar. Several of these bodies

or mechanisms do not exist in every jurisdiction and no Australian state or territory has a
dedicated Children’s Ombudsman. Differences in these bodies arise from differences in their
constitutive legislation.
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That legislation sets out the parameters within which each body operates. In addition, State

and Territory governments invest more heavily in some agencies than others. Some of these
bodies, will as a result, have features and resourcing that allows for greater oversight of relevant
institutions. Currently New South Wales is the only jurisdiction to have a reportable conduct
scheme. And Queensland appears to have the most extensive community visitors’ scheme.

With the exception of the reportable conduct scheme, which is focused on institutional child
sexual abuse, the research appears to indicate that, overall, there does not appear to be either
frequent or wide-ranging engagement by oversight bodies with matters concerning institutional
child sexual abuse.

Preliminary findings regarding regulatory bodies covering non-government schools, early
childhood education and care and the medical sector have some common positive elements,
such as criminal history checks. However, they approach some important areas, such as staff
training about child sexual abuse, very differently.

There are related concerns in respect of the regulation of smaller organisations such as
sporting, cultural, arts and recreation groups. These organisations are largely self-regulated but
there are large numbers of children involved in their activities.

Recent data shows that in NSW alone, in the 12 months prior to April 2012, almost 539,000
children aged between the ages of five and 14 participated in at least one sport outside of
school hours. There is a risk of child sexual abuse occurring in any of these institutions although
this risk will vary depending on the context.

Our recent public hearings into performing arts centres (Case Study 37) and sporting clubs and
institutions (Case Study 39) have focussed on these issues. We will be publishing our reports on
these cases studies in the coming months.

Regulation and oversight of out-of-home care

Inconsistencies between the states’ and territories’ regulation and oversight systems also exist
in relation to out-of-home care.

This is despite the adoption of the National Standards for Out-of-Home Care. Across the country
there are different service provider accreditation systems, mandatory reporting requirements
and complaint management systems. This means that children receive different levels of
protection, care and support depending on their circumstances and geographical location.

«  Following our Consultation paper on out-of-home care issued in March 2016, we are
considering the following issues:

« Should core oversight functions be conducted by a body external to, and independent
of, the relevant jurisdiction’s lead department and all service providers?
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« Should independent oversight of complaints handling be conducted by a body
independent of the lead department and all service providers? That is, should a
‘reportable conduct scheme’” be implemented in each jurisdiction?

« Should there be a nationally consistent minimum standards for assessing and
authorising all carers?

- Should the accreditation of all government and non-government out-of-home care
providers be to a nationally consistent minimum standard?

- Should there be a body that is responsible for assessing and granting applications for
accreditation, independent of the relevant jurisdiction’s lead department?

«  Should the accreditation body retain ongoing responsibility for monitoring accredited
providers to ensure their continued compliance with the conditions and standards of
their accreditation?

« Should all carers be reassessed on a regular basis?

« Should there be a register of carers in each jurisdiction, containing relevant information
about all applicant and authorised carers?

The current approach to regulation and oversight, in the out-of-home care space and more
broadly, appears to be far from consistent. If our goal, as a society, is to do our best to protect
all children from child sexual abuse then these inconsistent systems are impossible to justify.

The safety of a child should not depend on state or territory in which they reside. There can
be little doubt that there is time for greater uniformity in relation to regulation and oversight
mechanisms across the nation.

Out-of-home care

Out-of-home care is an area of central concern to the Royal Commission. It will not come as
a surprise to you that of all the categories of institutions identified by people who have had a
private sessions with us, out-of-home care is the largest.

Our latest analysis indicates that, forty-three percent of victims in private sessions reported
sexual abuse in out-of-home care. However, it is important to understand that this category
includes historical care institutions such as orphanages and homes that no longer exist, as well
as contemporary out-of-home care environments such as foster care.

There were more than 43,000 children in out-of-home care in 2014 in Australia. There has been
an 82 percent increase nationally in the number of children in care over the past decade.
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We have heard concerns that the current out-of-home care system does not adequately protect
children from sexual abuse, or respond as well as it should when abuse occurs. We know that
children in out-of-home care are at a heightened risk of sexual abuse.

The task of preventing and responding to child sexual abuse in out-of-home care has often been
limited to sexual abuse perpetrated by foster carers, residential care staff and professionals.

Notwithstanding the importance of remaining vigilant about this risk, two other forms of child
sexual abuse require more attention in order to properly protect children in care. These are
child sexual exploitation and child-to-child sexual abuse.

Child exploitation is concerned with when children are coerced or manipulated into engaging
in sexual activity in return for something such as alcohol, money or gifts. The perpetrator
often initially grooms children for this abuse online. The sexual exploitation of children in care,
particularly residential care, is a serious problem in out-of-home care. It raises a number of
issues including:

« the lack of coordinated and cross-sector protocols, procedures and responses
particularly among out-of-home care service providers, child protection services and
the police

« the lack of preventative measures, such as strategies for when children are missing
from their placement; and the enforcement of social media policies and education
within out-of-home care, child protection services and the police

« the need to address the barriers to children disclosing sexual exploitation

We have heard in public hearings that child-to-child sexual abuse is a serious and common
problem in contemporary out-of-home care.

We have been informed that when a child first enters care, trained professionals need to make
thorough assessments and placement matching decisions. We understand that children with
sexually harmful behaviours, their carers and their families, need adequate and timely access to
specialised trauma-informed services and support programs.

Evidence before the Commission suggests that placement and treatment options for children
need to be identified, strengthened and implemented in every state and territory, to address
the complex needs of children with sexually harmful behaviours.

We have been told that more needs to be done to better protect children from, and respond to,
issues of child-to-child sexual abuse in out-of-home care. We are specifically considering:

« the shortage of home-based care for children with sexually harmful behaviours

« inappropriate matching of these children with other vulnerable children in residential
and home-based care
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« the insufficient treatment responses for children across Australia who display sexually
harmful behaviours

« the lack of policies, procedures and/or best practice guidelines for preventing and
responding to child-to-child sexual abuse in out-of-home care

« the lack of nationally consistent accreditation and professional development training
for counsellors working in this field

+ the shortage of expert advice and assistance for foster and kinship/relative carers
« carers receiving insufficient information about the child’s background

« the lack of nationally consistent identification and terminology in relation to child-to-
child sexual abuse in out-of-home care, and the resulting impacts on data collection
and knowledge.

All these issues were explored in detail in our recent consultation paper on out-of-home care.
We have published 55 submissions in response. They are currently being considered and will
help inform our final recommendations which will be published in December next year.

Child-safe organisations
A key aspect the work of the Commission is to identify what makes an institutions ‘child-safe’.

The concept of ‘child-safe’ would be familiar to most of you. However, if placed in the social
history of institutionalised care of children, it is relatively recent.

The idea of a child safe organisation emerged in Australia in the last decade in response to
increased community awareness of the vulnerability of children to harm, including children in
care of institutions. This awareness arose partly in response to high profile cases of, and public
inquiries into, child maltreatment in institutional settings.

Through our work we have been repeatedly presented with examples of institutions failing to
keep children safe from abuse. We have identified problems in leadership, governance and
culture. We have seen problems with implementing child safe policies. We have seen problems
with complaint handling and identifying the needs of vulnerable children, amongst others.

Over some months, we have worked to identify specific elements that organisations should
adopt in order to be child-safe. This has involved an extensive analysis of available research and
evidence. We identified a preliminary list of elements which we considered fundamental to a
child safe institution.

We had these elements tested in a research study that obtained feedback from a panel of 40
Australian and international experts. This group included academics, children’s commissioners
and guardians, regulators and other child safe industry experts and practitioners.
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The panel agreed that the elements we had identified were relevant, reliable and achievable.
The research study, Key elements of a childsafe organisation research study - Final Report will be
published on our website in due course.

The Royal Commission’s final report will include an entire volume on making institutions child
safe. However, by publishing this research study and disseminating the child safe elements now,
institutions can work on strengthening their child safe practices without having to wait for our
final recommendations.

The 10 elements that we have identified are:

« Child safety is embedded in institutional leadership, governance and culture
« Children participate in decisions affecting them and are taken seriously

«  Families and communities are informed and involved

- Equity is promoted and diversity respected

- People working with children are suitable and supported

«  Processes to respond to complaints of child sexual abuse are child focused

-« Staff are equipped with the knowledge, skills and awareness to keep children safe
through continual education and training

«  Physical and online environments minimise the opportunity for abuse to occur
- Implementation of child safe standards is continually reviewed and improved

« Policies and procedures document how the organisation is child safe

We are now considering the how best to implement these child safe elements. This must
involve consideration of the role of the Commonwealth, state and territory governments in the
implementation of child safe elements, and in ensuring ongoing commitment to them.

While we have not finalised our recommendations, we have identified a number of relevant
factors. Child safe standards should be nationally consistent, and that there should be some
form of compliance mechanism. Compliance should be monitored and enforced.

Listening to, and believing, children and young people

Society’s shifting attitudes towards children have come to value the importance of giving
children and young people a voice. Article 12 of the Convention on the Rights of the child
requires State parties ‘to assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child.
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As | identified earlier taking children seriously and allowing them to participate in decisions that
affect them is an important element of what makes an institution child-safe.

Children who are empowered are more likely to disclose harm. Early and safe disclosure
is critical. As we have learnt, the trauma caused by being silenced or disbelieved can be as
impactful as the abuse itself.

The Royal Commission has been listening to young children and young people. We have
conducted 60 private sessions with people aged under 25, and a number of young people have
taken part in our roundtables on schools and child safe organisations.

Young people have given evidence in public hearings, including one into out-of-home care,

and more recently, into performing arts centres. We have engaged with multicultural youth
advocates. Commissioners have hosted workshops with young people to discuss safety in
organisations. The voice of children and young people is apparent through our work and will be
prominent in our final recommendations.

In line with this commitment, and to complement our work on child safe organisations, we have
commissioned special research into children’s views of safety.

We have published the report, “Taking Us Seriously: Children and young people talk about
safety and institutional responses to their safety concerns”. This research was conducted by the
Australian Catholic University in partnership with Griffith University, the Queensland University
of Technology and Southern Cross University.

The study involved ten focus groups with 121 children and young people conducted in a range of
institutional settings including out-of-home care, schools, youth activities and childcare centres.

As well as including the direct views of children themselves, the study was guided by three
children and young people’s reference groups who advised the research team on methodology
and analysis.

Interestingly, when it comes to defining safety, children and young people differentiate between
‘being safe’ and ‘feeling safe’.

They assess safety differently from adults by relying more on initial immediate reactions to a
person, place or experience, rather than their past experience.

Children and young people generally agreed that institutions were safer when the institution
focused on helping children and young people. This is demonstrated in the way adults interact
with children; things children can do there; and signs that children are welcome. For example
child-friendly posters, pictures and play areas.
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Children also said institutions were safer when they valued their participation. This is
demonstrated in the way adults and children interact, and the value the institution places on
understanding children’s fears, concerns, needs and wishes. It is also demonstrated by having
mechanisms in place for children to complain, shape strategies and provide feedback.

Children and young people believed institutions were safer when they provided a safe physical
environment. Children felt most safe in ordered and child-friendly environments. They valued
physical signs such as fences, security cameras, cameras and locks. They felt the best way of
determining whether the environment is safe is to observe how children behave there.

Children and young people felt institutions were safer when they proactively protected children
and young people from unsafe people and experiences. This included identifying issues early
and informing children of potential threats and hazards.

It included actively communicating with children and their safety concerns, and employing safe
and trusted adults. In addition it included being open to monitoring by an external agency.

Finally, they felt institutions were safer when they employed safe and trusted adults. This
included adults who are available when children and young people need them, and who

are able to talk about sensitive issues. It included adults who prioritise children’s needs and
concerns over the needs of other adults and institutions. It also included adults who do what
they say they will do.

Earlier this year, we released a report that explores how children and young people with
disability view their safety and safety needs within institutions. This research is particularly
important. To date research in the child sexual abuse context has paid little attention to the
perspectives of children from this cohort.

The study involved 22 children and young people aged between seven and 25, all of whom
have a cognitive impairment; many with multiple impairments. Six family members and 10
professionals were also interviewed individually and in small groups.

Researchers used a range of creative research methods to develop an understanding and
experience of personal safety in institutions. This included photo elicitation, pictorial mapping,
story boards and walk-along interviews.

Not surprisingly, the report found that children and young people expressed being safe as:
feeling safe and secure; being protected; not being hurt; not trusting strangers and having some
control of their situation.

It found that families and professionals seek to build a sense of safety by providing a loving
foundation, and building capacity and confidence. They also create safety by building networks
and taking action on behalf of children and young people.
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Factors that help children and young people with disability and high support needs feel and be
safe included being in a secure space. For most, this was home. Other factors included having
friends and feeling known and valued.

However, children and young people said it can be very hard to know what is safe or unsafe.
Few remembered learning about safety, either at school or anywhere else. Things that made it
difficult for them to feel and be safe included the impact of having experienced various forms of
abuse, and peer pressure. Being under-supported through transitions also made it difficult for
them to feel and be safe.

Further, families and professionals viewed children’s and young people’s understanding of
safety as limited. They shared concerns about how the ways in which service systems operate
make it very difficult for these particular children and young people to identify trustworthy
and untrustworthy people in their lives.

We will be publishing research into the views of safety of children in residential care,
in due course.

Positive impacts of the Royal Commission

A significant amount of momentum has been created as a result of this Royal Commission.
Change has been taking place at individual, organisational and community levels.

Many people who have shared their story either in a private session or in a public hearing have
reported feeling unburdened and empowered as a result. Some have described the experience
as a positive step towards healing and recovery.

Many organisations that have been charged with the care of children have taken positive steps
towards righting wrongs of the past. Since the commencement of the Royal Commission, we
have witnessed dozens of apologies from institutions big and small.

Bravehearts have reported a significant increase in the number of participants in the workshops
and training programs they conduct. In the 2010/11 financial year Bravehearts trained 375
people in how to better identify and respond to child sexual abuse and other harm.

The number of participants has increased in each year since 2011. In the 2014/15 financial year
Bravehearts trained 3,127 people. Bravehearts founder Hetty Johnson attributes this increase to
the impact of the Royal Commission.

The Royal Commission has been instrumental in ‘changing the conversation” around sexual
abuse. Our public hearings in particular have brought widespread attention to the nature
and extent of institutional child sexual abuse. In doing so, we have helped reduce the stigma
associated with it.
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Karen Willis, the chief executive of Rape and Domestic Violence Services Australia, has said

that the Royal Commission has helped remove the shame felt by victims of child sexual abuse.
She says more people are calling the Rape and Domestic Violence Service as a result. Heartfelt
House provides support to adult survivors of childhood sexual abuse, their family and friends on
the north coast of NSW.

Executive Director Vicki Atkins says the demand on the service has tripled since the Royal
Commission was announced. By November 2014, calls to Adult Survivors of Child Abuse
(ASSCA) — now called the Blue Knot Foundation helpline quadrupled since the start of the Royal
Commission only the year before. President Dr Cathy Kezelman said the Royal Commission had
encouraged more people to come forward.

Our work is leading to significant legislative change. In June this year, ACT Chief Minister Andrew
Barr introduced a reportable conduct scheme to the Legislative Assembly- a law designed to
force institutions to report abuse complaints to an independent authority.

According to media reports, Mr Barr told the Assembly "The Royal Commission has shown that
there are still too many dark places within institutions to hide those who would harm children,
and there are still those who draw the blinds rather than face the embarrassment or damage
that illumination may bring.” The ACT Ombudsman will be given new powers of oversight and
scrutiny of internal investigations, essentially allowing it to prevent abuse complaints from being
swept under the carpet.

In New South Wales this year the government passed legislation removing time limitations
on civil claims for child sexual and serious physical abuse. The changes will apply to past child
abuse as well as child abuse that occurs in the future. The impact of this legislative change

is significant.

It removes barriers to civil justice for people who have suffered abuse and acknowledges

the many years it can take for people to summon the courage to disclose their abuse. The
Queensland Government has recently announced that it intends to introduce legislation

to remove the statute of limitations for victims of child sexual abuse in institutions, such as
schools. Limitation periods for child sexual abuse survivors were abolished in Victoria in 2015.

Whilst our work has generated a momentum for change, we must be aware that the Royal
Commission will come to an end. Registrations for private sessions close in six weeks. We have
finalised our public hearing schedule. Our work finishes in December next year.

Until then we ask that you remain engaged with our work. There will be further opportunities
to be involved in our policy and research initiatives over the next 12 to 18 months. We hope you
will take the opportunity to respond to our consultation paper on records and record keeping
to be released in August. We expect to publish our consultation paper on criminal justice issues
in September. We also expect to release further issues papers, and invite submissions on them.
We also plan to hold a research symposium later this year.
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As researchers, educators, policy makers, advocates, front line workers and clinicians who are
committed to improving the lives of children, it is will be up to you build on the legacy of the
Commission and keep up the momentum for change.

We are at an important point in the social history of children in Australia. This Royal Commission
represents a one in a lifetime opportunity to acknowledge that we, the entire Australian
community, failed to care for so many of our children. A failure that has had often devastating
consequences. It also represents an opportunity; the opportunity for us as a nation to commit
to the promise made in the 1924 Geneva Declaration — to give to children the best that we have
to give.

[1] Re Drake and Minister for Immigration and Ethnic Affairs (No 2) (1979) 11 FLR 203.
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Legal Aid NSW Criminal Law Conference

Sydney, New South Wales

2 June 2016

Introduction

A Royal Commission is the most significant method of inquiry available to governments. It may
investigate individual and institutional conduct. It is often used to determine whether criminal
conduct may have been committed. It also provides an opportunity to examine complex issues
in a structured manner with the benefit of detailed research.

It enables consultation with people and organisations with the knowledge and experience of
issues which the government believes require detailed consideration. Through its forensic work
it can identify institutional and individual failures. Its research and policy development programs
enable it to bring forward recommendations for change intended to improve future outcomes.

The Royal Commission which | chair has been resourced to perform all of these functions.
Apart from examining the behaviour of institutions, which is fundamental to our work, we
have the responsibility to bring together the learning across many disciplines; law, policing,
education, human behaviour, effective regulation, amongst others, to provide a safer
environment for our children.

Apart from the issue of redress, our terms of reference, though broad, provide us with

two fundamental objectives: to expose what has happened in the past and to make
recommendations aimed at ensuring, so far as possible, that children are not sexually abused in
an institutional context in the future.

As many of you would be aware it is typical for Royal Commissions to receive evidence in public.
However, conscious of the trauma and suffering associated with child sexual abuse and the
difficulties many survivors have in telling their stories the Commonwealth Parliament amended
the Royal Commissions Act 1902 to create a process referred to as a private session.

A private session with one of the six Commissioners provides an opportunity for a survivor,
or a survivor's family member, to tell the story of their abuse in a protected and supportive
environment. Without such a process the 'bearing witness' and 'truth telling' component of
the Royal Commission's work could never have been achieved. The Commissioners have now
conducted over 5,000 private sessions. We expect to conduct more than 7,000 before we
complete our work in December 2017.
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From the information we have gathered, much of it from private sessions, | have referred 1,067
matters to police to investigate with a view to the possible prosecution of an offender. The Royal
Commission has now held 39 public hearings. We will begin our fortieth, into Australian Defence
Force institutions, later this month. Public hearings have been held in every state and territory
in Australia.

Although we have enough information to justify a public hearing into more than 1,000
institutions we will only be able to look at somewhere between 50 and 60 in a public hearing.
Decisions about which institutions we choose to examine in a public hearing are informed by
whether or not the hearing will advance an understanding of systemic issues and provide an
opportunity for institutions to learn from previous mistakes.

In many cases the issues explored, and the lessons to be learned, will have relevance beyond
the individual institution being examined. Many institutions who have not themselves been
the subject of a public hearing have already responded to the problems revealed in similar
institutions and have implemented change or reviews to improve the safety of the children in
their care.

Public hearings are also an important means of enhancing the community's awareness and
understanding of the nature, circumstances and, the often devastating, impact of child sexual
abuse. To allow time for preparation of our final reports our public hearing program will come
to an end in early 2017.

In addition to private sessions and public hearings our policy and research program underpins
the work of the Royal Commission. This program has the assistance of national and international
experts across many disciplines. We are examining a wide range of topics.

These include child safe organisations, diversity and vulnerability, information sharing,
mandatory reporting, advocacy and support services, record-keeping and prevention and
treatment. As part of this program we have released consultation papers in relation to out of
home care and complaint handling and response. Last month we released two research reports.
The first examining information-sharing frameworks and the second examining best practice in
implementation.

Although our ultimate report is not due to be delivered to government until December next
year the Royal Commission has already completed two “final” reports. Both reports contain
recommendations to assist people who have been sexually abused and enhance the protection
of children in the future.

The first report makes recommendations with respect to Working with Children Checks and
was released by the Government on 17 August 2015. The report makes 36 recommendations
designed to strengthen Working with Children Check regimes throughout Australia.
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The second report discusses Redress and Civil Litigation. The Commissioners made 99
recommendations designed to provide justice to victims of child abuse in an institutional
context. The report says that 'in order to provide redress under the most effective structure
for ensuring justice for survivors, the Australian Government should establish a single national
redress scheme.'

The civil litigation recommendations focused on four issues: limitation periods, identification of
the proper defendant, the duty of care owed by institutions and model litigant approaches.

Criminal justice project

The criminal justice issues which the Royal Commission must consider cover a broad reach. They
extend from reporting to police and police investigations, through all aspects of the prosecution
and trial process. We are also looking at sentencing and post-sentencing measures.

There are many aspects of the criminal justice system which present challenges for survivors of
child sexual abuse. As many of you would be aware the law has created special rules in relation
to the reliability of the evidence of both children and adult sexual assault complainants.

This has given rise to issues relevant to sexual offending including the process by which
survivors give evidence and the laws of evidence themselves. Both these issues were considered
in our public hearing into criminal justice in March this year. The first week of the public hearing
looked at how the criminal justice system deals with allegations against an individual of sexual
offending against more than one child.

We considered the admissibility and use of tendency and coincidence evidence and their
common law counterparts, propensity and similar fact evidence. We also considered the related
issue of whether a joint trial may be held with respect to allegations against an accused made
by multiple complainants.

The second week of the public hearing focused on the challenges for the criminal justice
system when a very young child, or a person with a disability that impacts on their ability to
communicate, complains of being sexually abused.

The difficulties these two groups face by reason of their limited ability to communicate
make them some of the community's most vulnerable members. We considered how the
requirements of the criminal justice system, including in relation to oral evidence and cross-
examination, affect the investigation and prosecution of allegations of child sexual abuse.

In April we held three public roundtables to discuss criminal justice issues. The first roundtable
discussed criminal offences for failing to report child sexual abuse, including s 316 of the
Crimes Act 1900 (NSW). This included consideration of the circumstances, if any, in which blind
reporting of offences might be permissible.
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A blind report is a report that is made to police in which the alleged victim’s name or identifying
details are withheld. As some of you may be aware the practice of blind reporting has been a
matter of some controversy in NSW.

The second roundtable discussed adult sex offender treatment programs currently operating in
Australia and internationally, and the effectiveness of these programs.

The third roundtable discussed the issue of DPP complaint and oversight mechanisms. One
issue the Commissioners are considering is whether there should be avenues for victims to
seek a review of decisions not to prosecute. We are also considering whether there should be
external oversight of DPPs.

In the course of the roundtable we heard from the DPP for England and Wales and the
Chief Inspector of the Crown Prosecution Service in relation to the complaints and oversight
mechanisms operating in that jurisdiction.

We have also released a number of papers as part of our criminal justice program. These include:

- “Sentencing for child sexual abuse in institutional contexts” by Arie Freiberg, Hugh
Donnelly and Karen Gelb.

- "The admissibility, and use of tendency, coincidence and relationship evidence in
child sexual assault prosecutions in a selection of foreign jurisdictions" by Associate
Professor David Hamer.

«  "Tendency, coincidence and joint trials" advice prepared for the Royal Commission by
Tim Game SC, Julia Roy and Georgia Huxley.

«  "Specialist prosecution units and courts: A review of the literature" by Patrick Parkinson.

«  "Asystematic review of the efficacy of specialist police investigation units in responding
to child sexual abuse" by Nina Westera.

«  "The use and effectiveness of restorative justice in criminal justice systems following
child sexual abuse or comparable harms" by Dr Jane Bolitho.

- "Brief review of contemporary sexual offence and child sexual abuse legislation in
Australia: 2015 update" by Hayley Boxal and Georgina Fuller of the Australian Institute
of Criminology.

- "Astatistical analysis for child sexual abuse in institutional contexts" by Dr Karen Gelb.
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Jury research

Child sexual abuse offences are generally committed in private, with no eyewitnesses. In many
cases there will be no medical or scientific evidence capable of confirming the abuse. Unless the
perpetrator has retained recorded images of the abuse (and some do), or admits the abuse, it is
likely that the only direct evidence will come from the complainant.

Where the only evidence of the abuse is the complainant’s evidence, it can be difficult for the
jury to be satisfied beyond reasonable doubt that the alleged offence occurred. There may be
evidence that confirms some of the surrounding circumstances, or evidence of first complaint,
but the jury is effectively considering the account of one person against the account of another.

In institutional contexts, a perpetrator may have access to a number of vulnerable children. In
these cases there may be evidence available from other complainants or witnesses who allege
that the accused also sexually abused them. The question is whether that “other evidence” can
be admitted in the trial.

As we all know these issues have troubled our courts for many years. The recent Victorian
report into jury directions suggests they have caused problems for more than 100 years. In
Pfennig v The Queen (1995) 182 CLR 461, at 510, Justice McHugh spoke of:

the vexed question as to the circumstances in which the prosecution may prove a criminal
charge by tendering evidence that the accused has engaged in criminal conduct on
occasions other than that which is the subject of the charge before the court.

The discussion in the first week of our public hearing indicates that this question remains vexed,
even in those jurisdictions that have adopted the Uniform Evidence Act.

We heard in the public hearing that the rules governing both the admissibility of tendency
and coincidence evidence, and the admission of evidence from other complainants appear to
operate differently in different jurisdictions, both internationally and within Australia.

Both the common law and statutory rules share a common origin. They have been significantly
informed by judges’ assumptions about how juries reason. This is particularly the case in
relation to sexual offences, where judges have determined that special care must be taken.

It has been assumed that allegations of sexual offending, particularly, but not only, against
children, are likely to arouse unfair prejudice in the jury. As a consequence we have accepted
that a person accused of sexual offences, including sexual offences against children, needs
careful protection against the risk of the jury being influenced by such prejudice.

In September last year, | gave a paper at the Supreme Court of New South Wales Annual
Conference. In that paper | examined the means by which courts can use the learning from other
disciplines in relation to the sexual abuse of children in both the trial and sentencing process.
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Judges have, for centuries, relied on their own understandings of human behaviour to inform
the content of the relevant rules. The difficulty is that, in the absence of research evidence as
to how people behave, we do not know whether the judges’ assumptions are correct.

In some cases, we know that judges’ assumptions have been far from correct. An obvious
example is the issue of delay in complaint in sexual assault matters. For years, judges

assumed that victims of sexual offences will complain at the first reasonable opportunity. As a
consequence delay was accepted to adversely affect the complainant’s credibility. The common
law developed special rules for warning the jury, in accordance with this assumption.

Research discredited this assumption. We now know that delay in complaint of sexual abuse

is common rather than unusual, particularly in the context of child sexual abuse. Parliaments
have legislated to limit or displace this erroneous assumption and the common law rules that
developed from it.

In my paper to the Supreme Court, | asked the question: ‘How is it that judges know juries react
in a way that requires them to exercise particular vigilance? Is this an accurate assumption? Is
the rationale for the rules that this assumption mandates a valid one?’

The assumptions underlying the common law and legislative rules governing the admissibility of
tendency and coincidence evidence and the availability of joint trials have been largely untested.

Last Wednesday in Sydney the Royal Commission launched a major empirical study into

how juries reason when deliberating on multiple counts of child sexual abuse. This research,
which we commissioned, was conducted by Jane Goodman-Delahunty, Annie Cossins and
Natalie Martschuk.

The results are interesting. For some they will be counterintuitive and possibly surprising. They
will undoubtedly assist all of us to reflect on whether the current rules are appropriate.

It is the world’s largest experimental study of jury behaviour. | anticipate that it will make a
significant contribution to our understanding of the accuracy of judges’ assumptions. | would
like to discuss here this morning some of the interesting, and at times surprising, results of
the research.

Before looking at the results | should draw attention to some of the limitations of this research
identified by the researchers. The most obvious is that the mock jurors were restricted in
relation to the time which they had to deliberate.

Accordingly, it possible that the results obtained by the researchers would differ from those
in a real trial. In a real trial both the presentation of evidence and the jury deliberation would
typically proceed more slowly. In a real trial the jurors would also have the capacity to seek
clarification from the judge if they required assistance or needed direction.
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That opportunity was not available to the mock jurors. The jurors also understood that their
decisions would be subject to scrutiny. Despite not being informed of the purpose of the
study and the hypotheses sought to be tested it remains a possibility that they modified their
reasoning and behaviour because they knew they would be the subject of analysis.

Notwithstanding these matters, the fundamental significance of the study is that it allowed

the researchers to observe jurors in discussion of the issues which are the same issues which
must be examined in our courts every day. The issues of fact and the weighing of evidence in
accordance with the law are the same tasks which all juries must perform in sexual assault trials.

Methodology

1,029 jury eligible citizens, 580 women and 449 men, participated in the study. They were
randomly allocated to one of 90 mock juries.

The juries each watched a video of one of ten versions of a trial. Actors played the part of

the complainants, witnesses and the defendant. Real barristers played the part of counsel

and a real judge played the judge. All the demands of a real trial were included: opening and
closing arguments, examination and cross-examination of the relevant witness and the Judge’s
summing up including the relevant directions.

The mock trial concerned charges brought against the defendant by either one or three
complainants who had each made allegations of child sexual abuse. The complainants, now
adults, each alleged the defendant, their soccer coach, had abused them at different times in
the 1990s.

The complainants were not acquainted. One complainant, Timothy, whose allegations
comprised two counts against the defendant (one penetrative and one non-penetrative) was
common to every trial type. His case was constructed to be a moderately strong one.

Two other complainants (Simon and Justin), made allegations which were admitted as either
uncharged acts in the separate trial of Timothy’s allegations, or as counts in the joint trial. Simon
and Justin had weak and strong cases respectively.

There were four variations of trial type:

- A separate trial of an adult complainant, Timothy, with moderately strong evidence.

« Aseparate trial of an adult complainant, Timothy, with moderately strong evidence in
which relationship evidence comprised of uncharged acts and grooming behaviour was
also admitted.

< Aseparate trial of an adult complainant, Timothy, with moderately strong evidence
in which tendency evidence from two other prosecution witnesses, Simon and Justin,
was admitted.
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< Ajoint trial with three adult complainants- Simon, Timothy and Justin- who gave
weak, moderately strong and strong evidence.

The trials themselves ranged from 45 to 110 minutes. The mock juries had approximately 90
minutes to reach a unanimous verdict on all counts.

The trials were also varied in relation to the directions given to the juries. Some juries were
given specific directions on how they could use tendency and relationship evidence. Some juries
were also provided with a fact-based question trail to assist them in their deliberations.

Each juror was given a pre-trial questionnaire to control for biases and general attitudes. They
were also given a post-trial questionnaire in order to assist in ascertaining what factors drove
the deliberations of individual jurors to come to the verdicts they did.

The deliberations of each of the juries were audiotaped and videotaped. Transcriptions of
each jury deliberation were qualitatively and quantitatively analysed. Trained law graduates
coded the deliberations and assessed the juries’ understanding of the evidence, the juries’
understanding of the directions, whether they made factual errors, and whether they
demonstrated unfair prejudice against the defendant.

The qualitative and quantitative analysis of the deliberations is an important feature of this
research. A key criticism of a number of previous studies examining the effect of joinder was
their over reliance on conviction rates as the relevant measure.

Verdicts on their face reveal nothing about the reasoning process that lays behind them. They
do not tell us whether any increase in conviction rates is the result of permissible reasoning
arising from the availability of more logically probative evidence such as tendency evidence, or
whether they are due to impermissible reasoning based on unfair prejudice.

A key task for the researchers was identifying what unfair prejudice in jury reasoning might
look like. How is it that joinder is said to infect the reasoning process of jurors so as to produce
illogical or unfair outcomes?

The researchers determined to measure the hypotheses of prejudice identified by an American
judge in the case of US v Foutz, 540 F.2d 733 (4* Cir. 1976). These hypotheses are similar to

the judicial concerns in relation to unfair prejudice that have been expressed in the Australian
case law.

The first hypothesis was that jurors confuse or conflate the evidence adduced to support
different charges in a joint trial. Reformulated as a research question the researchers designed
their study to answer the question ‘are juries capable of separating the counts against the
defendant in reaching their verdicts in a joint trial?’
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The second hypothesis was that a defendant in a joint trial is prejudiced because juries assume
guilt due to the amount of evidence against them: accumulation prejudice. Reformulated as a
question the researchers asked ‘because of the number of complainants against a defendant
in a joint trial, will juries deliver similar conviction rates for counts based on weak compared to
stronger case evidence?’

The third hypothesis was that jurors use evidence about the defendant’s other criminal
misconduct to infer criminality by reasoning ‘if he did it once, he will do it again’. The research
question that followed was ‘are juries in joint trials more prone than those in separate trials to
convict on the basis that the defendant has a “criminal disposition”?’

The coders analysed the deliberations to determine if any verdicts were motivated by any of
these three types of prejudice. Either inter-case conflation of facts, accumulation prejudice or
character prejudice.

Outcomes
The major outcomes revealed by the research were:

< Collectively, mock juries were capable of distinguishing between the counts. They
also based their verdicts on the evidence that pertained to each count whether it was
presented in a separate or joint trial.

« The perceived credibility of the complainant predicted the culpability of the defendant.

« Acomplainant’s credibility was enhanced when supported by evidence from an
independent source.

« The same benefit to a complainant’s credibility was obtained by admitting tendency
evidence in a separate and a joint trial.

«  Overall, jury reasoning and verdicts were logically related to the probative value of the
evidence.

«  The results provided little indication of mock juries being susceptible to a joinder effect,
and, even if there was such an effect, there was no evidence that decisions to convict
were the result of impermissible propensity reasoning.

« Given the verdicts were not based on impermissible reasoning, there was no evidence
of unfair prejudice to the defendant.

Importantly, more instances of impermissible reasoning were found in the separate trials and
relationship evidence trials than in the more complex trials which contained tendency evidence.

| will explore some of these findings, and discuss some further interesting results, in more detail.
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Joinder effect

The researchers defined joinder effect as a statistically significant increase in the conviction
rate for an offence when it is tried in a joint trial, compared to the conviction rate for the same
offence when it is tried in a separate trial. A previous archival study of conviction rates found
an average increase of nine percent in joint trials as compared with separate trials. This study
was not, however, limited to child sexual abuse trials and included joint trials for a diverse
range of offences.

In order to test the joinder effect hypothesis, the researchers measured the convictions rates for
two counts (one penetrative and one non-penetrative) for the complainant with the moderately
strong case across all four trial types; separate, separate with relationship evidence, separate
with tendency evidence and joint.

They found that the admission of relationship evidence did not increase the conviction rate on
either count. The admission of tendency evidence in the separate trial did, however, increase
the conviction rates for both counts.

Significant increases in the conviction rates for both counts were also found in the joint trial
compared to the separate trial. There were, however, no significant differences between the
separate trial with tendency evidence and the joint trial.

The observable pattern was that convictions rates increased when tendency evidence was
admitted. Because the increase in conviction rates was observed in both the separate trial with
tendency evidence and the joint trial the researchers concluded that it is not the mere fact of
joinder itself that increases conviction rates. Rather it is the availability of more independent
inculpatory evidence.

Interestingly, further consideration of the conviction rates indicates that both mock jurors
individually, and mock juries collectively, were more reticent to convict the defendant on the
more serious penetrative account when prosecuted in a separate trial.

There were zero convictions for the penetrative offence when prosecuted as a basic separate
trial or a relationship evidence trial. In the separate trial with tendency evidence and the
joint trial, however, the conviction rates were 62.5 percent and 75 percent respectively. The
researchers suggest that multiple witnesses or multiple complainants appear to make an
allegation of penetration more credible.

Unfair prejudice
The next step for the researchers was to identify if the increased conviction rates in trials with

tendency evidence, both joint and separate, were the result of impermissible reasoning based
on any of the three forms of unfair prejudice.
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The researchers found that convictions were not based on inter-case conflation of the evidence.

When measuring the capacity of jurors to recall the facts post-trial, jurors in the separate and
relationship evidence trial were the most accurate. Jurors in the tendency and joint trials, who
had been exposed to two additional complainants, were more likely to confuse the case facts.
These findings indicate that it is the complexity of the trial evidence rather than the mere fact of
joinder that predicts factual accuracy.

Importantly, however, qualitative analysis of the jury deliberations revealed that errors made by
individual jurors were promptly corrected by other members of the jury. The researchers found
no evidence that uncorrected errors had any causal effect on the verdicts delivered by juries in
trials containing tendency evidence.

A further interesting finding in relation to conflation was that intra-case errors were more
common than inter-case errors. Jurors were more likely to make factual errors in relation to the
counts pertaining to the same complainant rather than across the complainants.

In relation to accumulation prejudice the results showed that this was not a basis upon which the
juries determined their verdicts. The researchers found that there was no significant difference
between the conviction rates in the separate trial with tendency evidence compared with the
joint trial for the two counts in the moderately strong case. This suggested that the number of
counts for which the defendant had been charged was not influencing the conviction rate.

In order to test whether jurors simply accumulated the number of witnesses and whether
this was driving conviction rates two versions of the joint trial were run. In one version four
witnesses gave evidence for the Crown. In a second version six witnesses gave evidence. The
two additional witnesses gave evidence supporting the complainant with the strong case.

The researchers found no differences in the conviction rates for the charges relating to the
moderately strong complainant regardless of how many Crown witnesses gave evidence in
the trial. Perhaps most importantly, the presence of additional witnesses did not increase the
conviction rate for the count with the weakest evidence.

In relation to the third type of prejudice — character prejudice — analysis of the deliberations
revealed that only two jurors out of 1,029 made biased comments. These comments were not
made in the separate trial with tendency evidence nor the joint trial.

Conscious of the fact that some jurors may have been inhibited from revealing the true
basis for their decision to convict in a group setting, as part of the post-trial questionnaire
the jurors were asked to identify the main reason for their verdict. This questionnaire was
completed anonymously.
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The responses revealed that only three percent of jurors gave reasons that were identified as
displaying character prejudice. The three primary reasons identified were witness consistency,
identified by 35 percent of jurors, strong evidence, identified by 34 percent of jurors, and a
pattern of grooming, identified by 19 percent of jurors.

Jury directions

The research also examined the effectiveness of the mechanisms the law has developed to
guard against impermissible reasoning — jury directions and fact-based question trails.

In order to ascertain the influence of jury directions the researchers compared jury reasoning
in trials with and without a context direction in the relationship evidence trial, and with and
without a tendency direction in the separate trial with tendency evidence and the joint trials.

Our researchers report that previous empirical research examining jury directions designed to
limit the way in which evidence can be used has suggested that they may be largely ineffective.
The results of the present study were in accordance with that finding.

When subjected to statistical analysis there were few differences between jury reasoning and
decisions in the trials accompanied by the specific directions as to the use of relationship and
tendency evidence. The error rates in applying the law on relationship evidence or tendency
evidence amongst the juries were unaffected by the presence of these directions.

With respect to the context direction, the conviction rates for the non-penetrative offence were
not significantly different as between juries that were given the context direction and those that
were not. However, juries that were given the context direction were more likely to convict for
the penetrative offence than juries who were not given the direction.

In relation to the separate and joint trials the presence of the tendency direction had no
significant influence on the verdict.

The researchers hypothesised that if juries had applied the tendency direction in the manner in
which they were instructed they would have expected to find increased ratings by the individual
jurors of the culpability and criminal intent of the defendant.

They would have expected an increased likelihood of more jurors finding the defendant had
a sexual interest in one or more of the complainants which they would use when assessing
the defendant’s culpability and criminal intent. This did not occur. The researchers found few
examples of explicit permissible tendency reasoning in accordance with the direction. They
suggest that this is due to the dense legal language with which the direction is expressed.
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Because the direction requires juries to make a series of preliminary findings beyond reasonable
doubt, juries were concerned that they could not apply it to the first charge by date. This
happened to be the weak case. The ambiguity in the direction regarding temporal issues led
some juries to ignore tendency evidence rather than misapply it to the first claim.

Jurors indicated in the post-trial questionnaire that they did not find the judge’s directions
helpful or easy to apply. Compared to jurors who did not receive the context direction jurors
who received the context direction found the judge’s instructions more confusing, found
assessing witness credibility and applying the law more difficult and felt that the instructions
made it harder to understand the charges, recall the facts, weigh the evidence and assess the
case for the prosecution.

Mock jurors found the tendency evidence directions more difficult to understand than the
standard directions and that they required greater cognitive effort. Mock jurors in the joint trial
who were given the tendency direction did, however, rate the charges as easier to understand
compared to jurors in the joint trial who had not received the tendency direction.

Question trails

A question trail is designed to assist the jury to identify and address the issues which need to
be determined in order to determine whether or not the accused should be convicted of the
relevant charge.

Question trails were provided to mock jurors in the separate trial with relationship evidence
and to the mock jurors in the joint trial. An identical version of each of these trials was also run
without a question trial in order to isolate the effects of the question trail itself.

The results demonstrate that the use of a question trial appears to promote a more efficient
reasoning process. In relation to the separate trial with relationship evidence juries with a
question trail reached a verdict on average 25 minutes faster than juries without a question
trail. The jurors who used a question trial also reported that they required significantly less
cognitive effort to reach a unanimous verdict.

In the separate trial with relationship evidence mock jurors who used the question trail found
the defendant to be less culpable that the jurors without the question trail. This result was
reflected in the jury verdicts. The number of hung juries reduced from 44 per cent without
the question trail to 20-30 per cent with question trial. The hung juries shifted generally
towards acquittals.

Analysis of the jury verdicts indicated that there was no significant difference in the conviction
rates as between the juries with the question trail and juries without the question trail for the
non-penetrative offence.
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There was a statistically significant decrease in conviction rates for the penetrative offence for
juries using a question trail compared to juries without a question trail. There are limitations in
the question trail data, in particular with respect to the jury verdicts, as only a small number of
juries were used to examine the influence of a question trail.

In relation to the joint trial the question trail had no significant influence on perceptions of the
defendant’s factual culpability or upon conviction rates.

Miscellaneous findings

The post-trial questionnaire asked jurors about their expectations as to what they would have
been told about the defendant’s prior criminal history.

A majority of the 1,029 jurors reported that they would have expected to be informed of prior
charges against the defendant, of evidence of sexual misconduct on other occasions and of
any prior convictions for child sexual abuse and other crimes. These expectations were not
influenced by the education level of the mock jurors.

And finally, a very unexpected finding. The post-trial questionnaire also asked jurors to do what
a judge most definitely should not. It asked them to quantify their understanding of the criminal
standard of proof. They were asked what number between zero and 100 represents ‘beyond
reasonable doubt’”.

Perhaps unsurprisingly there were differences in the numerical representation of the threshold
amongst the trial types. However, the threshold was lower in the basic separate and relationship
evidence trials (less than 90 percent) than in the joint trial (greater than 90 percent).

And whereas the definition in a separate trial without tendency evidence was 85.2 percent, the
definition in a separate trial with tendency evidence was 88% and in a joint trial with tendency
evidence 92.1%.

One final observation, mine, not the researchers, who did not examine this issue. The size of
the study allowed the researchers to run exactly the same trail before multiple juries. That is
multiple juries were subjected to exactly the same variant of the mock trial.

They heard exactly the same evidence and instructions on the law. Yet the conviction rates
varied. For example in the joint trial 25 percent of juries convicted on the count in the weak
case. 75 percent did not. And they had all observed exactly the same trial. If you had been on
trial you would be hoping that the odds of one in four played out in your favour.

Researchers, going forward, might seek to uncover what accounts for this differentiation. One
benefit of this research is that the deliberations have all been recorded and will be available for
future research by others seeking to explore some of these issues.
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The Royal Commission’s criminal justice project will draw together our research, relevant
material from public hearings, and the views of survivors expressed in private sessions. We are
in the process of, and will continue, to consult extensively. We will be publishing a consultation
paper on criminal justice issues in September this year.

You are all encouraged to consider and respond to the matters addressed in the paper when it is
published. | expect that we will publish our final report on criminal justice issues, including any
recommendations for reform, as a separate report during 2017.
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Jury reasoning in joint and separate
trials of institutional child sexual abuse:
an empirical study

Launch of Jury reasoning in joint and separate trials of
institutional child sexual abuse: An empirical study - Sydney,
New South Wales

25 May 2016

Introduction

| acknowledge the traditional custodians of the land upon which we meet today, the Gadigal
people of the Eora nation and pay my respects to their Elders both past and present.

Early in our work we identified Criminal Justice as a key issue for consideration by the Royal
Commission. To assist in the Criminal Justice Project we convened a Criminal Justice Working
Group, which has members drawn from academics and practitioners. We have particularly
sought their advice with respect to the research we should undertake of relevant criminal
justice issues.

Our Criminal Justice Project will draw together our research, relevant material from public
hearings, and the views of survivors expressed in private sessions. It includes extensive
consultation and policy development. We will publish our report on criminal justice issues,
including any recommendations for reform, next year.

Child sexual abuse offences are generally committed in private, with no eyewitnesses. In many
cases there will be no medical or scientific evidence capable of confirming the abuse. Unless the
perpetrator has retained recorded images of the abuse (and some do), or admits the abuse, it is
likely that the only direct evidence will come from the complainant.

Where the only evidence of the abuse is the complainant’s evidence, it can be difficult for the
jury to be satisfied beyond reasonable doubt that the alleged offence occurred. There may be
evidence that confirms some of the surrounding circumstances, or evidence of first complaint,
but the jury is effectively considering the account of one person against the account of another.

We have heard of many cases where a single offender has offended against multiple victims.
This is not surprising. Particularly in institutional contexts, a perpetrator may have access to a
number of vulnerable children.
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In these cases there may be evidence available from other complainants or witnesses who
allege that the accused also sexually abused them. The question is whether that “other
evidence” can be admitted in the trial.

In March this year, we held a public hearing into criminal justice issues relating to child sexual
abuse in an institutional context. The first week of the hearing focused on how the criminal
justice system deals with allegations against an individual of sexual offending against more
than one child.

We considered whether a joint trial may be held with respect to allegations against an accused
made by multiple complainants.

We also considered the circumstances in which other allegations against an accused or evidence
of the accused’s ‘bad character’ may be admitted in evidence to help a jury determine whether
or not the accused is guilty of the charges on the indictment.

As we all know these issues have troubled our courts for many years. The recent Victorian
report into jury directions suggests they have caused problems for more than 100 years. In
Pfennig v The Queen (1995) 182 CLR 461, at 510, Justice McHugh spoke of:

the vexed question as to the circumstances in which the prosecution may prove a criminal
charge by tendering evidence that the accused has engaged in criminal conduct on
occasions other than that which is the subject of the charge before the court.

The discussion in the first week of our public hearing indicates that this question remains vexed,
even in those jurisdictions that have adopted the Uniform Evidence Act.

We heard in the public hearing that the rules governing both the admissibility of tendency
and coincidence evidence, and the admission of evidence from other complainants appear to
operate differently in different jurisdictions, both internationally and within Australia.

Both the common law and statutory rules share a common origin. They have been significantly
informed by judges’ assumptions about how juries reason. This is particularly the case in
relation to sexual offences, where judges have determined that special care must be taken.

It has been assumed that allegations of sexual offending, particularly, but not only, against
children, are likely to arouse unfair prejudice in the jury. As a consequence we have accepted
that a person accused of sexual offences, including sexual offences against children, needs
careful protection against the risk of the jury being influenced by such prejudice.

In September last year, | gave a paper at the Supreme Court of New South Wales Annual
Conference. In that paper | examined the means by which courts can use the learning from other
disciplines in relation to the sexual abuse of children in both the trial and sentencing process.
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Judges have, for centuries, relied on their own understandings of human behaviour to inform
the content of the relevant rules. The difficulty is that, in the absence of research evidence as to
how people behave, we do not know whether the judges’ assumptions are correct.

In some cases, we know that judges’ assumptions have been far from correct. An obvious
example is the issue of delay in complaint in sexual assault matters. For years, judges assumed
that victims of sexual offences will complain at the first reasonable opportunity.

As a consequence delay was accepted to adversely affect the complainant’s credibility. The
common law developed special rules for warning the jury, in accordance with this assumption.

Research discredited this assumption. We now know that delay in complaint of sexual abuse

is common rather than unusual, particularly in the context of child sexual abuse. Parliaments
have legislated to limit or displace this erroneous assumption and the common law rules that
developed from it.

In my paper to the Supreme Court, | asked the question: ‘How is it that judges know juries react
in a way that requires them to exercise particular vigilance? Is this an accurate assumption? Is
the rationale for the rules that this assumption mandates a valid one?’

The assumptions underlying the common law and legislative rules governing the admissibility of
tendency and coincidence evidence and the availability of joint trials have been largely untested.

The research that we are releasing today provides evidence about how people who are likely to
comprise juries reason on these issues. | anticipate that it will make a significant contribution to
our understanding of the accuracy of judges’ assumptions.

Of course, research based on mock trials, which is all we can do in Australia, never exactly
replicates a real trial. In the absence of access to real juries, however, well-designed research
can allow observation of how potential jurors reason on particular issues.

The results are interesting. For some they will be counterintuitive and possibly surprising. They
will undoubtedly assist all of us to reflect on whether the current rules are appropriate.

It is not often that primary research on this scale can be commissioned. | am pleased that
the Royal Commission has been provided with sufficient resources to enable us to undertake
the project.

| encourage everyone with an interest in these issues to consider the research, and contribute
their thoughts to the debate.

| should stress that the Commissioners have not formed any concluded views on whether or
how the rules should change. We will consider the issues carefully. This research will make an
important contribution to our work.
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We will be publishing a consultation paper on criminal justice issues in September this year. The
paper will address the tendency and coincidence issues as well as a number of other matters.

| encourage all those with an interest in these matters to consider and respond to the
consultation paper when it is published. We need the views not only of lawyers but also of
members of the wider community.

| thank Jane Goodman-Delahunty, Annie Cossins and Natalie Martschuk —and the team
of people they had behind them — for their work on this project. It has been complex

and demanding.

| invite Jane Goodman-Delahunty and Annie Cossins to present their findings.
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Announcement by the Chair of the
Royal Commission

29 April 2016

| am sitting this morning to outline the decisions which the Royal Commission has taken with

respect to the completion of its work in private sessions. Although the Royal Commission will

not hand down its final report until 15 December next year, as | will explain, it is necessary for
us to announce our arrangements for private sessions during the remainder of the life of this
Royal Commission.

It is just over three years since the Commonwealth Parliament amended the Royal Commissions
Act 1902 to enable the Royal Commission to conduct private sessions. Shortly after the Act was
amended | spoke at a hearing in Melbourne when | emphasised that the terms of reference

of our inquiry provide, amongst other matters, that it is important that those affected by child
sexual abuse can share their experiences to assist with healing and to inform the development
of appropriate strategies and responses. The Terms of Reference direct the Commissioners to
inquire into the experience of people directly or indirectly affected by child sexual abuse and
related matters in institutional contexts and the provision of opportunities for them to share
their experiences in appropriate ways. | said on that occasion:

The Commissioners accept that part of the task given to us by the Terms of Reference is to
bear witness on behalf of the nation to the abuse and consequential trauma inflicted upon
many people who have suffered sexual abuse as children. The bearing of witness is the
process of making known what has happened. It involves the telling of personal accounts
by those who have experienced child sexual abuse as well as listening to the accounts of
others who may have observed these crimes.

There are many examples through history of the importance of this process, especially
when an event has provoked great moral outrage. The bearing of witness informs the
public consciousness and prepares the community to take steps to prevent abuses from
being repeated in the future. The public record will be informed by the process. The
memorialisation and archiving of documents for posterity is an important legacy of
bearing witness.

For individuals who have been traumatised, giving an account of their experiences and
telling their story can be an important part of their own recovery process. The bearing of
witness can break the silence over the abuse that a person experienced, in many cases
years ago. It allows the person to be heard, understood and have his or her experiences
recorded. The information gained can be used to develop better responses for the future.

In April 2013 we could only speculate about the number of people who may come to us for
a private session. | said that it seemed likely that at least 5000 people will want to talk to the
Commission. This estimate has proved to be conservative.

146 Speeches delivered by The Hon. Justice Peter McClellan AM



The Commissioners have now spoken with 5,111 survivors in private session. There are a further
1,544 survivors who have been accepted for a private session and are waiting for a meeting with
a Commissioner. The rate at which people come to the Commission seeking a private session
shows no present sign of diminishing. It has averaged 37 per week over the past 12 months.

Because each Commissioner must participate in the many tasks required of us by the Terms of
Reference and, in particular, case studies and preparing our final report, the amount of time
which we can each devote to private sessions is limited. With this in mind if, as seems likely, the
present demand for private sessions continues throughout the life of the Commission, unless
we close off applications well before we complete our final report, many people who may seek a
private session will be disappointed. The Commissioners would not have the time to meet with
them. | have made plain to government and confirm that the Commissioners do not believe that
it would be appropriate for the Commission to extend beyond its present reporting date of 15
December 2017. In our view it would be intolerable for a survivor to be accepted for a private
session only to find we could not meet with them.

The problem which must now be confronted has been under consideration for some time.

We have discussed with the Australian Government possible responses including additional
resources funded from our existing budget allocation or a process ongoing beyond the
Commission to enable people to tell their story. However, there remains an immediate need for
us to indicate the course which in the present circumstances the Royal Commission will take.

In order to ensure that any person who is accepted for a private session will have the
opportunity to speak to a Commissioner we will close applications for a private session on 30
September this year. In selecting this date we are mindful that announcing a closing date may
bring an increase in the number of people who approach us for a private session. We have
factored this possibility into the decision to close applications on 30 September this year.

| must stress that the closing date applies only to new applications for a private session. People
who have already been accepted for a private session or who apply before 30 September can
be assured that they will have an opportunity to meet with a Commissioner. However beyond
that date applications for a private session cannot be accepted. There can be no exceptions
for any application received after that date. | know this will mean that some people will be
disappointed. For that the Commissioners are sorry.

Although applications for a private session will close on 30 September the Royal Commission
will still accept written accounts after that date. Furthermore where a survivor requires
assistance a Commission Officer will be available to help people over the telephone to put their
personal story in writing so that it can be read by a Commissioner. All written accounts will be
read and acknowledged by a Commissioner.
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As | indicated in April 2013 the Commissioners recognise that for individuals who have been
traumatised by sexual abuse giving an account of their experiences and telling their story to

a Commissioner is, for many survivors, an important part of their personal journey. We are
aware that for a great many people their private session has made a significant contribution to
their recovery. The information which the Commission has obtained from survivors has proved
to be critical in informing our investigations and will provide a secure foundation for many of
our final recommendations.

The Royal Commission provided its report to government in relation to Redress and Civil
Litigation in August last year. At that time, although the trend was apparent, the future need for
private sessions was not entirely clear. In the months that have passed the continuing demand
has required us to make the decision to close applications for private sessions on 30 September.

It is apparent to us that it is likely that there will be an ongoing need for people to tell their story
after the Commission has ceased to exist. Whether structured as a "truth telling" process or a
form of restorative justice the Commissioners are of the view that when designing a national
redress scheme or nationally consistent schemes, government and the relevant institution
should ensure that an opportunity is provided for a survivor to be able to give an account of
their experience to an appropriate person. Providing an opportunity for survivors to tell their
story brings the benefits for the individual to which | have referred. One of those benefits is

the acknowledgement to the survivor of both the failure of the individual institution and of our
whole society to adequately protect many children.
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International Society for the Study of Trauma
and Disassociation

Broken Structures, Broken Selves: Complex Trauma in the 21st
Century - Sydney, New South Wales

30 November 2015

Introduction

The Great War was to become known as the “war to end all wars”. That prophecy was wrong.
The world continues to stumble from one violent tragedy to another.

Although the prophecy was wrong, as with many great events through history, the war
stimulated and accelerated social change. Those changes came with a rapid increase in our
knowledge and understanding of many issues. From the art of war to our knowledge of
medicine, we can see major developments which occurred because of World War 1.

The war also produced great poets. One of them, Siegfried Sassoon gives us an insight into the
inadequate contemporary understanding of the impact of the trauma of war. He wrote:

No doubt they’ll soon get well; the shock and strain
Have caused their stammering, disconnected talk.

Of course they’re ‘longing to go out again’, -

These boys with old, scared faces, learning to walk.
They’ll soon forget their haunted nights; their cowed
Subjection to the ghosts of friends who died, -

Their dreams that drip with murder; and they’ll be proud
Of glorious war that shatter’d all their pride...

Men who went out to battle, grim and glad;

Children, with eyes that hate you, broken and mad.

The cutting irony of Sassoon’s words reflects the experience of many soldiers. A pervasive
assumption before the war was that “shell shock” experienced by soldiers in battle was a
passing phenomenon from which the affected solider would soon recover.

The same sentiment can be found in the uninformed response to those who suffer post-
traumatic stress disorder or other psychiatric illness as a result of a variety of traumatic
experiences, including sexual abuse.
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A constant challenge for most of you responsible for diagnosing and treating patients affected
by trauma is not only to help the survivor, but to ensure their family and the wider community
have an effective understanding of the illness and its consequences.

The cursory, “get over it and get on with life” response of family or the community becomes a
significant, and on occasions, insurmountable barrier to the recovery of the victim. The depth
of Sassoon’s response to war is reflected in the response of many suffering the consequences
of betrayal by a trusted adult who sexually assaulted them when a child.

| recently spoke to a group of Supreme Court Judges at their annual conference. Of course
| talked about the work of the Royal Commission.

| also took the opportunity to discuss an issue of fundamental importance to our legal system.
As much as your professions have a responsibility to educate the community about the
problems faced by those who experience trauma, the legal system and particularly the judges,
have a responsibility to listen and understand what you are telling us. When relevant your
learning must inform our decisions.

Any outcome which ignores the science may inflict injustice on the litigants. The obligation is
readily accepted, its implementation is more difficult.

The inevitable question is how do lawyers learn about the work of other professionals that

is relevant to their own functions. How do we ensure that judges make decisions which are
informed by and consistent with the learning of scientists from any relevant discipline? How
do we ensure that the knowledge you have of human behaviour and the response to trauma is
known by the judge when assessing the credibility of a witness, deciding the money damages
for a plaintiff or sentencing an offender? It may surprise you to learn that the issue has not
often been addressed by lawyers.

The consequence has been that, particularly in relation to sexual assault, there have been some
significant difficulties and almost certainly injustices.

The difficulties have not been for lack of opportunity. Opportunity was provided but the law
failed to adequately respond.

The law functions through the rules made by both Parliament and by judges. Many of the
judges’ rules control civil and criminal trial process, money damages and sentencing outcomes.
They are fundamental to our justice system. They are part of our Common Law.
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The practice of judges relying on their own understandings of human behaviour, however ill-
informed, to determine the content of decisions and judge made legal rules is centuries old.
The practice of judges, at least explicitly, relying on scientific research to make decisions and
determine legal rules has a much more complicated history.

In the mid-1700s the celebrated English jurist Sir William Blackstone discussed the correct
approach to ascertaining the truthfulness of a woman who alleges sexual assault. He said:

“if the witness be of good fame; if she presently discovered the offence, and made search
for the offender ... these and the like are concurring circumstances, which give greater
probability to her evidence. But on the other side, if she be of evil fame, and stand
unsupported by others; if she concealed the injury for a considerable time after she had
the opportunity to complain; if the place, where the act was alleged to be committed,
was where it was possible she might be heard, and she made no outcry; these and the
like circumstances carry a strong, but not conclusive presumption that her testimony is
false or feigned.”

Similar sentiments can be found in judicial determinations two centuries later.

In 1879 an event occurred of fundamental importance in the development of our understanding
of human behaviour. In Leipzig, the first laboratory solely dedicated to psychological research was
founded by Wilhelm Wundt. In that laboratory Wundt and his students developed the empirical
methodologies that allowed psychology to emerge as a discipline distinct from philosophy.

The question was how would the law respond to the birth of the new science whose area of
focus — human behaviour — was central to so many aspects of the law itself.

Matters moved relatively quickly. Less than two decades after the formation of Wundt’s
laboratory, a murder trial in Munich, saw what was probably the first expert testimony given by
a psychologist. And in Vienna in 1906, Freud gave a series of lectures to judges discussing the
lessons psychology might offer the law in the context of fact-finding.

Despite these promising beginnings, by 1908 it was evident that the law was largely indifferent
to the way in which psychology might be applied within its domain.

That year Hugo Munsterberg, who had been a student of Wundt’s in Leipzig before moving to
the United States to run the psychological laboratory at Harvard, published a book entitled On
the Witness Stand: Essays on Psychology and Crime. Munsterberg was a strong advocate of
forensic psychology and in particular psychological testimony.
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He had himself served as psychological consultant in two murder trials in the US. In his book
Munsterberg described how experimental psychology had sufficiently matured to the point
where it could now be deployed to serve “the practical needs of life”; education, medicine, art,
economics and the law. But whilst the other disciplines had embraced psychology:

“The lawyer alone is obdurate. The lawyer and the judge and the juryman are sure that
they do not need the experimental psychologist. They do not wish to see that in this field
pre-eminently applied experimental psychology has made long strides ... They go on
thinking that their legal instinct and their common sense supplies them with all that is
needed and somewhat more.”

As far as the law was concerned human behaviour was directly observable. Our common sense
together with a judicial wisdom derived from legal experience was more than adequate.

This sentiment is captured in the words of one judge who said that “[jJurors do not need
psychiatrists to tell them how ordinary folk who are not suffering from mental illness are likely
to react to the stresses and strains of life”

Despite the advances psychology was making and the insights it was generating, judges
continued to rely on their own observations and assumptions about human behaviour. The
evidence of children, for example, was to be treated suspiciously because of “the possibility of a
young child having a mistaken recollection of what happened.”

Standard legal texts contained quasi-psychological explanations of criminal behaviour. Discussing
the relevance of post offence behaviour to a determination of guilt one Judge referred to the
1940 writings of Professor Wigmore (recognised as a great academic lawyer) who hypothesised
that just as the commission of a crime leaves “traces of blood, wounds or rent clothing, which
point back to the deed done by him” it will also leave “mental traces” which will manifest in
subsequent conduct of the criminal.

Some of the assumptions judges make may be sound. Some accord neatly with a “common
sense” view that would be prevalent in the wider community. But how do we know that our
assumptions are correct?

The common law developed special rules for dealing with complaint in the context of sexual
assault, in particular in circumstances where there was a delay between the occurrence of the
assault and the time at which a complaint was made. A judge was required to warn the jury that
delayed complaint was relevant to the jury’s assessment of the credibility of the complainant.

The rationale for this rule was the “general assumption that the victim of sexual offences

will complain at the first reasonable opportunity, and that, if complaint is not then made a
subsequent complaint is likely to be false” The common law equated delay with falsity because
of how judges assumed genuine victims of sexual offences behaved.
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The assumption was derived from the medieval doctrine of “hue and cry”. It is found in Sir
William Blackstone’s remarks more than two centuries ago.

The issue of what judges know, how they come to know it, and the accuracy of that knowledge
is also important in the sentencing process. For example, what judges know, or think they know,
about the harm caused by child sexual abuse will, through the application of sentencing law and
principle, become a determinative factor in the sentence an offender receives.

The decisions of the NSW Court of Criminal Appeal indicate, particularly from the early 2000’s
onwards, a greater willingness by judges to assume that harm flows from the sexual assault
of a child, and display a greater level of certainty that this harm will manifest itself over time.
However, this has not always been the position.

In a 1990 casel® that concerned a charge of homosexual intercourse with a boy under 10,
for which the offender was sentenced to a minimum term of imprisonment of two years,
the sentencing Judge remarked that the experience had no doubt been traumatic, and that
attention paid to details of the offence between time of offending and until trial would have
exacerbated the trauma.

Overall however, the Judge, uninformed by other than a layman’s speculation, took the view
“that whilst scars may remain they will fade in time.”

A Royal Commission is the most significant method of inquiry available to governments. It allows
the investigation of individual and institutional conduct. It is often used to investigate whether
criminal conduct may have been committed. It also provides an opportunity to examine
complex issues in a structured manner with the benefit of detailed research.

It enables consultation with people and organisations with the knowledge and experience of the
issues which the government believes requires detailed consideration.

Through its forensic work it can identify institutional and individual failures. Its research and
policy development programs enable it to bring forward recommendations for change aimed at
improving future outcomes.

The Royal Commission which | chair has been resourced to perform all of these functions.
Apart from examining the behaviour of institutions, which is fundamental to our work, we
have the responsibility to bring together the learning across many disciplines; law, policing,
education, human behaviour, effective regulation, amongst others, to provide a safer
environment for our children.

It is an opportunity for the lawyers to talk with the scientists so that our combined learning
can be integrated into effective policy outcomes as well as informed decisions with respect to
individuals, be they offender or survivor.
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Our methods

As many of you would be aware it is typical for Royal Commissions to receive evidence in public.
However, conscious of the trauma and suffering associated with child sexual abuse and the
difficulties many survivors have in telling their stories, the Commonwealth Parliament amended
the Royal Commission Act 1902.

It created a process that allows Commissioners to hear from survivors in private. It is referred
to as a ‘private session’. Without such a process the ‘bearing witness’ and ‘truth telling’
component of the Royal Commission’s work could never have been achieved.

Guided by a trauma-informed approach, private sessions provide a safe, supportive
environment where a person can tell their story in confidence to a Commissioner. For some
survivors telling their story to a Commissioner in a private session is the first time they have
disclosed their abuse.

For others it is the first time in their life they have been believed. For many survivors, private
sessions can be a powerful and healing experience.

We gave a lot of thought to how we would conduct private sessions. We need to be careful
that we do not inadvertently re-traumatise the survivors. We sought professional advice
from psychiatrists, psychologists and social workers and developed the following principles
for the sessions:

- We make sure that a survivor’s privacy and confidentiality is protected and that they
have a clear understanding of the processes involved in sharing their story.

«  We conduct the sessions in modest hotel rooms or in special rooms set aside for
private sessions in our Sydney office, to avoid creating an intimidating environment.

« We treat survivors attending private sessions as “guests” of the Royal Commission,
rather than as clients.

- We tailor the sessions to the needs of the individual survivor. The survivor may opt for
someone to speak on their behalf, or to have a support person present.

« Survivors are invited to tell their story in whatever way they like, with minimal
guestioning or interruptions.

«  We have counsellors who work with people who have complex mental health issues
who may need help to prepare for their private session.

- We have counsellors who provide a debriefing at the end of the session. Counsellors
also follow up with a phone call a week after the private session to check on the
survivor’s welfare. We make referrals to follow-up counselling and legal services
if required.

< Survivors also receive a thank you pack and are invited to write a ‘Message to Australia’.
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You may be surprised to learn that two thirds of people coming forward to a private session
are men, many disclosing for the first time.

We hold private sessions for inmates in correctional centres. And we have conducted
targeted individual and group sessions for an Aboriginal Community using a culturally
trauma-informed model.

We also hold private sessions for children and young people between the ages of 11 and 17.
We need to take extra steps to ensure their wellbeing. A counsellor conducts a child safety and
wellbeing assessment, looking at the child’s cognitive, linguistic and emotional capacities.

The counsellor also considers whether there are any concerns about risks of harm and
whether there are sufficient protective factors within the child or young person’s family and/or
community to keep them safe and supported.

The Commissioners have already heard from over 4,200 people in private sessions. There are an
additional 1,400 on the waiting list. And each week, approximately 40 new people are referred
for a private session.

In England and Wales, the Independent Inquiry into Child Sexual Abuse has recently been
established to review the extent to which institutions in those countries have discharged
their duty of care to protect children against sexual abuse. It is proposing to use many similar
methods to those we have employed in Australia including private sessions.

Apart from private sessions, the Commissioners’ understanding of child sexual abuse is also
gained through public hearings. Public hearings allow us to examine in detail the response
of one or more institutions to allegations of abuse. They help advance our understanding of
systemic issues.

Those include how institutions recruit, screen, induct and manage staff who work with
children; the ways in which institutions deal with staff who have been accused of abuse; and
how institutions handle complaints, claims or civil actions. Public hearings reveal the cultures
and attitudes that have contributed, and continue to contribute, to the covering up and the
“normalisation” of child sexual abuse.

Public hearings also have a significant role in driving institutional and regulatory change.
Many institutions who have not themselves been the subject of a public hearing have already
responded to the problems revealed in similar institutions and have implemented change or
reviews intended to improve the safety of the children in their care.
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The Royal Commission has held 34 public hearings. Hearings have been held in every state in
Australia. This week we commenced our 35th public hearing — an inquiry into the response of
the Catholic Church in the Melbourne Archdiocese to allegations of sexual abuse. We have so
far reported on 15 case studies. Others are close to completion. These reports are available on
our website as soon as they have been tabled in Parliament.

Apart from private sessions and public hearings, the other significant component of our work
is our research and policy development program. This has the assistance of national and
international experts across many disciplines. The program has four broad areas of focus:
prevention, identification, response and justice for victims.

Many of you here today may have participated in our policy and research initiatives, and | thank
you for your contributions. Your experience, expertise and knowledge is highly valued.

Over the next twelve months, the Royal Commission will publish research relating to the
following:

+ impacts of institutional child sexual abuse on victims/survivors
« trauma-informed approaches and practice for responding to child sexual abuse

« culturally responsive treatment and support for victims from culturally and linguistically
diverse backgrounds

- capturing practice learnings from the Royal Commission support model.

Some statistics

You will be interested in some of the information we have gathered to this stage. Our most
recent analysis of 2,794 private sessions tells us:

« Around 62% of survivors are male, and around 37% are female.

« Around 30% of survivors are aged between 50 and 59. Almost 25% are aged between
60 and 69. Around 20% are aged between 40 and 49.

- The average age at abuse was just over 10 for males and just under 10 for females.

- The most common decade in which abuse reported to us first occurred was the 1960s
(around 28%) followed by the 1970s (23%).

«  The most common type of institution in which abuse occurred — at around 45%- was
out of home care (this includes orphanages, children’s homes or foster care).

« Around 60% of the institutions in which sexual abuse occurred were faith-based
organisations, followed by 23% which were managed by government.

«  Most offenders were male- around 89%.
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« Half of the abuse involved penetration and around two thirds involved fondling.
« On average, children were abused over a period of 2.8 years.

| must emphasise that these statistics are of those who have made contact with us and come to
a private session. It may not be representative of all survivors.

Impacts of child sexual abuse

It would not be a surprise for this audience to learn that an analysis of our private sessions data
indicates that impacts on behaviour and mental health functioning are the most commonly
reported impacts by survivors. Many people who have been abused report post-traumatic stress
disorder, depression, and high rates of alcohol and substance abuse.

An often unrecognised impact of child sexual abuse is the adverse impact on ‘human capital’.
These are the skills, knowledge and experience that equip people to engage and participate
in society. Compared to non-abused groups, victims of abuse are less likely to achieve
secondary school qualifications, gain a higher school certificate, attend university and gain

a university degree.

We have also learnt about problems with sexual identity, sexual adjustment and links to
prostitution as a result of being abused as a child.

You all know of the many other impacts including suicide, mood and personality disorders,
obsessive compulsive disorders, re-victimisation, parenting difficulties and intergenerational
trauma.

My researchers tell me that there is comparatively little research on the specific impacts of
child sexual abuse in an institutional context. Although likely to be comparable with the impacts
of child sexual abuse that occurs in other contexts, the characteristics of the impacts may be
different.

Abuse by a respected priest or teacher may have a different consequence than abuse at
home. Trust in all of society’s institutions can be lost. We also know that parents and extended
family may experience grief, guilt, shame and rage at not being able to prevent the abuse,

not recognising its occurrence or for engaging the child with the institution where the

abuse occurred.

These effects may persist over time and are associated with a series of stressful life events. A
study of 39 parents of children abused in a day care setting found that many families relocated
after the abuse in response to media coverage and the legal process. Parents reported changing
jobs, taking excessive time off work due to stress, and losing social connections.?!
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People who have been abused in religious institutions report spiritual impacts —in particular,
negative impacts on their belief in God. They report reduced engagement and involvement with
the church. They report feelings of distrust and anger towards the church.

This can lead to a crisis in faith, increasing discomfort with religious rituals, and rage at the
church for its perceived role in occasioning and concealing the abuse. For some, this can lead to
the abandonment of faith altogether.

Redress

Given the profoundly damaging and often long lasting impacts of child sexual abuse for some
survivors, the question must be asked- how should we respond to people who have been
abused? How can we alleviate the devastating effects? Our terms of reference require us to look
at justice for victims, including amongst other issues, the provision of redress.

The Royal Commission realised early in our work that the issue of redress was critical for
survivors. Many survivors have indicated an urgent need for assistance. They need professional
help to heal, and to live a productive and fulfilled life. Many want the institution to be
recognised to have failed them. They want it to be required to make a payment in recognition of
that failure.

Our redress consultation process was extensive. Our recommendations were developed with the
benefit of information gathered from private sessions, public hearings and private roundtables.

The Government released our final report on redress in September. The fundamental need
identified in the report is for a single national redress scheme to be established by the
Australian Government but funded by the institutions in which survivors were abused.

The national scheme we recommend is an opportunity for governments and institutions to
come together to provide justice for survivors. Each institution, whether government, faith-
based or secular, would contribute to the scheme in proportion to the number of survivors
abused in that institution. Non-government institutions would be required to contribute more
than half the costs of redress.

A national scheme fulfils two key requirements necessary to ensure equal justice for survivors. A
single national scheme would ensure that the institution in which abuse occurred would not be
the decision maker in respect of a survivor’s entitlement.

A conflict of this nature has been a troublesome aspect of some redress schemes in the past.
The other important requirement is that survivors would be treated equally regardless of the
institution, or place in Australia, in which they were abused.
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The modelling undertaken by our actuarial consultants indicates that a national scheme may
have 60,000 eligible claimants: 21,880 from NSW, 15,980 from Victoria, 8,470 from Queensland,
6,410 from Western Australia, 3,800 from South Australia, 1,750 from Tasmania, 1,130 from the
ACT, and 580 from the Northern Territory.

We recommend that a scheme contain three main elements: a direct personal response,
counselling and psychological care as and when required, and modest monetary payments. The
Commissioners have recommended a minimum payment of $10,000, a maximum payment of
$200,000 with an average payment of $65,000.

The funding of counselling and psychological care for survivors when required has not generally
been an element of the redress schemes previously provided by some state governments.

We recommend that counselling should be available throughout a survivor’s life. As you all
know, trauma associated with sexual abuse is not a medical condition that can always be cured
at a specific point in time so that it will not recur. Counselling should be available when the
need arises.

The Commissioners made a number of recommendations about the professionals who provide
counselling and psychological care. We recommend that, without limiting survivor choice,
psychological care be provided by practitioners with the qualifications and expertise to work
with clients with complex trauma.

And we recommend that survivors be allowed flexibility and choice, with no fixed limits on
the counselling and care provided. The Commissioners also recommend that treating
practitioners be required to conduct ongoing assessment and review and ensure treatment
is necessary and effective.

Some state governments and some institutions have previously responded by making redress
payments. The Commissioners decided that, to differing degrees, all previous responses have
been inadequate.

Apart from lacking effective psychological care, the monetary payments have been available to
only a limited group of people and have, in our view, been less than appropriate. The different
state schemes have had inconsistent outcomes and for that reason, amongst others, fail the test
of reasonable fairness. Fairness requires equal justice for all survivors.

The Commissioners recognise that some survivors have already received monetary payments
through previous or existing schemes.

For that reason, we recommended that any previous payment must be deducted from the
monetary payment under a national scheme. Our recommendations are designed to ensure
that all survivors are treated fairly, but we also recognise the contributions which some
governments and institutions have already made.
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| encourage you to take a look at our final recommendations on redress. You will find the report
on our website. Our recommendations are now with all Australian governments. | understand
that consultation and discussion are underway.

Advocacy and support

During our consideration of redress and civil litigation, it became clear that victims and survivors
have a range of needs beyond being able to access counselling and psychological care as part of
a redress scheme.

In response to these concerns, the Commission has instigated a separate project to investigate
the adequacy of advocacy and support services for victims and survivors. This project will also
look at the needs of survivors’ family members and broader communities.

Last month we released an issues paper which discusses advocacy and support and therapeutic
treatment services for victims and survivors.

You can find details about our issues paper on our website. Our recommendations on this issue
will be contained in the Royal Commission’s final report in 2017.

Prevention

It would be remiss of me to talk about the treatment of child sexual abuse without reference
to prevention.

As | mentioned earlier, prevention is one of four broad areas of focus within the Royal
Commission’s policy and research program. It includes the sub-themes of primary
prevention and preventing recidivism. We are currently exploring a number of questions
in this area including:

- How do we prevent people with sexual thoughts about children from committing an
act of child sexual abuse?

- How do we prevent children from engaging in problem sexual behaviour, sexually
abusive behaviour and/or sexual offending?

+  How do we make organisations ‘child safe’?

+  How do we change community attitudes to better protect children from sexual abuse?
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Working With Children Checks

Working With Children Checks are one of a range of strategies needed to make organisations
child-safe. The Royal Commission’s final report on Working With Children Checks was released
by Government on 17 August 2015. The report makes 36 recommendations designed to
strengthen Working With Children Check regimes throughout Australia.

As some of you may be aware, each state and territory presently has its own working with
children scheme, although the South Australian approach is very modest. Each of the eight
schemes operates independently of the others. The schemes are inconsistent and complex.
There is inadequate information sharing and monitoring of Working With Children Check
cardholders.

This lack of consistency and integration raises significant issues. In a country of 24 million people
with mobility amongst those who work with children, the present system means that children
are being afforded different levels of protection depending on the state or territory in which
they are located.

A further consequence is that if an organisation, say the Scouts, has a national gathering, it
cannot guarantee parents that every adult supervisor has the same level of Working With
Children accreditation. It means that people who have responsibility for children in more than
one jurisdiction must have multiple checks.

| have previously described the lack of a national framework for Working With Children Checks
as ‘a blight upon the communities’ efforts to provide effectively for the protection of children’.

The recommendations in our report seek to remedy these problems. We have recommended
a national approach. That approach would involve the establishment of a centralised database
similar to, and which could utilise, the present CrimTrac arrangements.

The effect would be one accreditation which would operate across jurisdictions.

Because any Working With Children Check scheme can be constructed to provide that a fee is
taken for the service, the proposal would come at a minimal cost to government.

We have asked that governments implement the majority of our recommendations within
12 months. The Commissioners are firm in the view that the current disparate arrangements
should be modified to bring consistency and avoid duplication.

We trust that the suggested changes designed to enhance the safety of children can be

taken forward through effective negotiation between the Commonwealth and the States and
Territories. Although a Working With Children Check is not a guarantee of children’s safety, it is
accepted as an essential step in constructing a child safe environment.
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Positive impacts

The Royal Commission is painting a bleak picture of our communities’ past management of the
safety of children in some Australian institutions. However, we know that positive changes are
taking place in response to our work. | will mention some of them.

Since the Royal Commission began, | have referred over 760 matters to authorities, mostly to
the police. This has resulted in a number of arrests and charges. Many police investigations have
been instituted.

Organisations working directly with people who are abused tell us that the Royal Commission
has encouraged people to talk about abuse. For many the reluctance to talk, a product of the
stigma attached to the issue, has been lifted. Survivors are now encouraged to seek support.

Karen Willis, the chief executive of Rape and Domestic Violence Services Australia, has said that
the Royal Commission has helped remove the shame felt by victims of child sexual abuse. She
says more people are calling the Rape and Domestic Violence Service as a result.

There is a heightened awareness about child safety amongst organisations providing services to
children. Both Bravehearts and Child Wise have seen a significant increase in training and child
safety certification requests since we commenced our work. Many institutions are reviewing
their approach to ensuring the safety of children in their care.

Organisations have taken concrete steps to better protect children.

In September this year, the Catholic Archdiocese of Sydney announced the creation of a new
child protection office which follows a widespread Archdiocesan review undertaken since the
Royal Commission looked at the Archdiocese.

This new office will work to achieve best practice when dealing with child protection, education,
training, working with parishes and responding pastorally to survivors of abuse.

The Australian Olympic Committee has responded. Following the Swimming Australia public
hearing the AOC has required Working With Children Checks for all coaches, staff and officials
prior to their joining the Australian Olympic Team for the Rio games next year.

The President of the AOC has engaged directly with the Commission to ensure that effective
practices and procedures are in place for all of the sports which operate under the banner of
the Olympic movement.

Many institutions have come to recognise the traumatic and destructive impact of child sexual
abuse. Since our public hearings began, many institutions have taken responsibility for past
wrongs and have apologised for the hurt and suffering they caused children in their care.
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The most recent apology came from the Salvation Army (Southern Territory)’s Commissioner
Floyd Tidd during a public hearing in October into a number of children’s homes operating
between 1940 and 1990.

Other organisations have offered increased compensation by reopening previously settled
cases. In July this year, the Christian Brothers announced a total of 64 Western Australian cases
which had previously been settled had been re-examined. Similar responses have come from an
Anglican Diocese, the Salvation Army and some Catholic Diocese.

During the public hearing into the Melbourne Response, the Catholic Church response to
survivors in the Melbourne Archdiocese, Archbishop Denis Hart announced that he had
appointed a former Federal Court Judge to conduct a review of their process.

Changes are also occurring at the legislative level. One example: legislation proposed by the
NSW Government that would require chief executives of organisations that deal with children
to undergo the same screening as frontline staff. When announcing the proposal, the Minister
referred to the Royal Commission’s report on Scouts Australia.

Conclusion

We have a long way to go before we can confidently say our institutions are safer, children are
better protected, and people who have been abused have access to the treatment and support
they may need to lead productive lives.

But the Royal Commission provides a unique opportunity for lawyers and scientists to come
together and enable us to develop recommendations that make real and lasting change. In a
contemporary society marked by fierce competition for scarce resources, this opportunity does
not come about often.

| thank you for your ongoing dedication and commitment to assisting those in the community
who suffer sexual abuse. The Royal Commissioners are committed to do what they can to
minimise these problems in institutions in the future.

[1] (R v Muldoon, Unreported. New South Wales Court of Criminal Appeal, Hunt J, 13 December 1990)

[2] JM Boden, LJ Horwood and DM Fergusson, 'Exposure to childhood sexual and physical abuse and subsequent
educational achievement outcomes', Child Abuse & Neglect, vol. 31, no. 10, 2007, pp. 1101-1114

[3] G Dyb et al, 'Alleged sexual abuse at a day care center: impact on parents', Child Abuse & Neglect, vol. 27, no. 8, 2003,
pp. 939-950

(4] T Blakemore, JL Herbert and F Arney, Impacts of institutional child sexual abuse on victims/survivors: A rapid review of

research findings, Sydney, Australian Government (unpublished)

Royal Commission into Institutional Responses to Child Sexual Abuse 163
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Introduction

The Royal Commission first sat in public in April 2013. On that occasion | emphasised that
Australians of recent generations have lived through a period of rapid change across many
aspects of society. Many changes can be identified. One which is important for the work of the
Royal Commission is the preparedness of the community to challenge authority and the actions
of those in power in areas where this would not previously have been contemplated.

We have also seen significant changes in the manner in which power is distributed throughout
the community. The women's movement and the fact that many women now hold positions
of responsibility in government and business are markers of many of the changes that have
occurred.

These changes have brought with them a need and capacity to reflect on the functioning

of institutions and the behaviour of individuals within those institutions. We have seen both
Royal Commissions and Inquiries directed to that end. Some Inquiries have been conducted
by Senate Committees.

Inquiries have looked at diverse issues including institutional and out of home care, foster care,
child migration, the various child protection systems in the States and Territories, the stolen
generations, Aboriginal deaths in custody, child sexual abuse in Indigenous communities and
forced adoptions.

Many Inquiries have touched upon the issues raised by the Royal Commission's Terms of
Reference. They number more than 40. Some of the inquiries will be familiar to you. They
include: in NSW, the Paedophile Inquiry of the Wood Royal Commission; in Queensland, the
Forde Inquiry into Abuse of Children in Queensland Institutions; in Victoria, the Victorian
Parliamentary Inquiry into the Handling of Child Abuse by Religious and Other Organisations;

in South Australia, the Mullighan Inquiry into Children in State Care; in Tasmania, the Select
Committee on Child Protection Final Report; and in Western Australia, the Blaxell Inquiry into St
Andrew’s Hostel Katanning: How the System and Society Failed Our Children.

At the Commonwealth level they include the Senate Inquiry into Children in Institutional Care.
That inquiry culminated in the publishing of the Forgotten Australians report in 2004, and an
apology to survivors being delivered in Parliament in November 2009.
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In addition, there have been a very large number of Inquiries into these issues overseas. As
the Royal Commissions and Inquiries that have been held in the last 30 years make plain, the
community has come to acknowledge that fundamental wrongs have been committed in the
past which have caused great trauma and lasting damage to many people.

Although a painful process, if a community is to move forward, it must come to understand
where wrongs have occurred and so far as possible, right those wrongs.

It must develop principles which, when implemented through legislation and changes in the
culture and management practices of institutions and the behaviour of individuals, will ensure a
better future for subsequent generations.

Our methods

As many of you would be aware it is typical for Royal Commissions to receive evidence in public.
However, conscious of the trauma and suffering associated with child sexual abuse and the
difficulties many survivors have in telling their stories the Commonwealth Parliament amended
the Royal Commission Act 1902.

It created a process that allows Commissioner’s to hear from survivors in private. It is referred
to as a ‘private session’. Without such a process the ‘bearing witness” and ‘truth telling’
component of the Royal Commission’s work could never have been achieved.

Guided by a trauma-informed approach, private sessions provide a safe, supportive
environment where a person can tell their story in confidence to a Commissioner. For some
survivors telling their story to a Commissioner in a private session is the first time they have
disclosed their abuse.

For others it is the first time in their life they have been believed. One survivor told us, “After
50 years | finally feel I've been heard. People have listened to me before, but no one has really
heard me”. For many survivors, private sessions can be a powerful and healing experience.

The Commissioners have already heard from over 4,200 people in private sessions. There are an
additional 1,400 on the waiting list. And each week, approximately 40 new people are referred
for a private session.

In England and Wales the Independent Inquiry into Child Sexual Abuse has recently been
established to review the extent to which institutions in those countries have discharged
their duty of care to protect children against sexual abuse. It is proposing to use many similar
methods to those we have employed in Australia including private sessions.
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Apart from private sessions the Commissioners” understanding of child sexual abuse is also
gained through public hearings. Public hearings allow us to examine in detail the response
of one or more institutions to allegations of abuse. They help advance our understanding of
systemic issues.

Those include how institutions recruit, screen, induct and manage staff who work with
children; the ways in which institutions deal with staff who have been accused of abuse; and,
how institutions handle complaints, claims or civil actions. Public hearings reveal the cultures
and attitudes that have contributed, and continue to contribute, to the covering up and the
“normalisation” of child sexual abuse.

Public hearings also have a significant role in driving institutional and regulatory change.
Many institutions who have not themselves been the subject of a public hearing have already
responded to the problems revealed in similar institutions and have implemented change or
reviews intended to improve the safety of the children in their care.

The Royal Commission has held 33 public hearings. Hearings have been held in every state in
Australia. This week we commenced our 34% public hearing — an inquiry into the experience of
former students of Brisbane Grammar and St Paul’s School in Brisbane. We have so far reported
on 15 case studies. Others are close to completion. These reports are available on our website
as soon as they have been tabled in Parliament.

Apart from private sessions and public hearings the other significant component of our work
is our research and policy development program. This has the assistance of national and
international experts across many disciplines. The program has four broad areas of focus;
prevention, identification, response and justice for victims.

Many of you here today may have participated in our policy and research initiatives, and | thank
you for your contributions. Your experience, expertise and knowledge is highly valued.

Some statistics

You will be interested in some of the information we have gathered to this stage. Our most
recent analysis of 2,794 private sessions tell us:

«  Around 62% of survivors are male, and around 37% are female.

< Around 30% of survivors are aged between 50 and 59. Almost 25% are aged between
60 and 69. Around 20% are aged between 40 and 49.

« The average age at abuse was just over 10 for males and just under 10 for females.

+  The most common decade in which abuse reported to us first occurred was the 1960s
(around 28%) followed by the 1970s (23%).
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«  The most common type of institution in which abuse occurred — at around 45%- was
out of home care (this includes orphanages, children’s homes or foster care)

« Around 60% of the institutions in which sexual abuse occurred were faith-based
organisations, followed by 23% which were managed by government.

«  Most offenders were male- around 89%.
« Half of the abuse involved penetration and around two thirds involved fondling.
- On average, children were abused over a period of 2.8 years.

| must emphasise that these statistics are of those who have made contact with us and come to
a private session. It may not be representative of all survivors.

Impacts of child sexual abuse

It would not be a surprise for this audience to learn that an analysis of our private sessions data
indicates that impacts on behaviour and mental health functioning are the most commonly
reported impacts by survivors.

Many people who have been abused report post-traumatic stress disorder, depression, and high
rates of alcohol and substance abuse.

An often unrecognised impact of child sexual abuse is the adverse impact on ‘human capital’.
These are the skills, knowledge and experience that equip people to engage and participate
in society. Compared to non-abused groups, victims of abuse are less likely to achieve
secondary school qualifications, gain a higher school certificate, attend university and gain

a university degree.!

We have also learnt about problems with sexual identity, sexual adjustment and links to
prostitution as a result of being abused as a child.

You all know of the many other impacts including suicide, mood and personality disorders,
obsessive compulsive disorders, re-victimisation, parenting difficulties and intergenerational
trauma. As one forensic psychologist described the issue to us the impact can be on the
whole person.

She said:

It’s not like you can isolate it like, just one organ; not like you've just got kidney damage
but your liver is working fine. It's like every part of your person is affected by that, so it's
really difficult to separate out. It's almost impossible to know what could have been if it
hadn't been for the trauma because every part of your being has been affected by it.
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My researchers tell me that there is comparatively little research on the specific impacts of
child sexual abuse in an institutional context. Although likely to be comparable with the impacts
of child sexual abuse that occurs in other contexts, the characteristics of the impacts may be
different. Abuse by a respected priest or teacher may have a different consequence than abuse
at home.

Trust in all of society’s institutions can be lost. We also know that parents and extended
family may experience grief, guilt, shame and rage at not being able to prevent the abuse, not
recognising its occurrence or for engaging the child with the institution where the abuse occurred.

These effects may persist over time and are associated with a series of stressful life events. A
study of 39 parents of children abused in a day care setting found that many families relocated
after the abuse in response to media coverage and the legal process. Parents reported changing
jobs, taking excessive time off work due to stress, and losing social connections.®!

People who have been abused in religious institutions report spiritual impacts —in particular,
negative impacts on their belief in God. They report reduced engagement and involvement with
the church.

They report feelings of distrust and anger towards the church. This can lead to a crisis in
faith, increasing discomfort with religious rituals, and rage at the church for its perceived role
in occasioning and concealing the abuse. For some, this can lead to the abandonment of
faith altogether.®®

Redress

Given the profoundly damaging and often long lasting impacts of child sexual abuse for some
survivors, the question must be asked- how should we respond to people who have been
abused? How can we alleviate the devastating effects? Our terms of reference require us to
look at justice for victims, including amongst other issues, the provision of redress.

The Royal Commission realised early in our work that the issue of redress was critical for
survivors. Many survivors have indicated an urgent need for assistance. They need professional
help to heal, and to live a productive and fulfilled life. Many want the institution to be
recognised to have failed them. They want it to be required to make a payment in recognition of
that failure.

Our redress consultation process was extensive. Our recommendations were developed with the
benefit of information gathered from private sessions, public hearings and private roundtables.

The Government released our final report on redress in September. The fundamental need
identified in the report is for a single national redress scheme to be established by the
Australian Government but funded by the institutions in which survivors were abused.

168 Speeches delivered by The Hon. Justice Peter McClellan AM



The national scheme we recommend represents an opportunity for governments and
institutions to come together to provide justice for survivors. Each institution, whether
government, faith-based or secular, would contribute to the scheme in proportion to the
number of survivors abused in that institution. Non-government institutions would be required
to contribute more than half the costs of redress.

A national scheme fulfils two key requirements necessary to ensure equal justice for survivors.
A single national scheme would ensure that the institution in which abuse occurred would not
be the decision maker in respect of a survivor’s entitlement. A conflict of this nature has been a
troublesome aspect of some redress schemes in the past.

The other important requirement is that survivors would be treated equally regardless of the
institution, or place in Australia, in which they were abused.

We estimate that a national scheme would have 60,000 eligible claimants; 21,880 from NSW,
15,980 from Victoria, 8,470 from Queensland, 6,410 from Western Australia, 3,800 from South
Australia, 1,750 from Tasmania, 1,130 from the ACT, and 580 from the Northern Territory.

We recommend that a scheme contain three main elements- a direct personal response,
counselling and psychological care as and when required, and modest monetary payments. The
Commissioners have recommended a minimum payment of $10,000, a maximum payment of
$200,000 with an average payment of $65,000.

The funding of counselling and psychological care for survivors when required has not generally
been an element of the redress schemes previously provided by some state governments.

We recommend that counselling should be available throughout a survivor’s life. As you all
know trauma associated with sexual abuse is not a medical condition that can always be cured
at a specific point in time so that it will not recur. Counselling should be available when the
need arises.

The Commissioners made a number of recommendations about the professionals who provide
counselling and psychological care. We recommend that psychological care be provided by
practitioners with the qualifications and expertise to work with clients with complex trauma.
And we recommend that survivors be allowed flexibility and choice, with no fixed limits on the
counselling and care provided.

The Commissioners also recommend that treating practitioners be required to conduct ongoing
assessment and review and ensure treatment is necessary and effective.

Some state governments and some institutions have previously responded by making redress
payments. The Commissioners decided that, to differing degrees, all previous responses have been
inadequate. Apart from lacking effective psychological care, the monetary payments have been
available to only a limited group of people and have, in our view, been less than appropriate.
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The different state schemes have had inconsistent outcomes and for that reason, amongst
others, fail the test of reasonable fairness. Fairness requires equal justice for all survivors.

The Tasmanian Government’s redress scheme made average payments of $30,000 (not adjusted
for inflation) across all categories of abuse. 1,848 payments were made. A total of $55 million
was spent by the Tasmanian Government on redress payments.

The Western Australian Government’s redress schemes made average payments of $23,000
(not adjusted for inflation) across all categories of abuse, with higher average payments for

applications involving sexual abuse. 5,302 payments were made. A total of $120 million was
spent by the Western Australian Government on redress payments.

The South Australian Government has made average payments of $14,100 (not adjusted for
inflation) per person for persons sexually abused as children in state care. As at 31 December
2014, 96 offers have been made with 85 having been accepted. Approximately $1.2 million
has been spent by the South Australian Government on redress payments under the statutory
victims of crime compensation scheme.

The Queensland Government’s redress scheme made average payments of $13,000 (not
adjusted for inflation) across all categories of abuse, with higher average payments for
applications involving sexual abuse. 7,168 payments were made. A total of $96 million was
spent by the Queensland Government on redress payments.

In relation to the redress schemes of institutions the data shows average payments of $48,300
by the Catholic Church under ‘Towards Healing’; average payments of $38,800 by the Catholic
Church under the ‘Melbourne Response’; and average payments of $51,000 by the Salvation
Army under its various redress procedures. These include payments in response to abuse that
did not include sexual abuse.

The Commissioners recognise that some survivors have already received monetary payments
through previous or existing schemes. For that reason, we recommended that any previous
payment must be deducted from the monetary payment under a national scheme. Our
recommendations are designed to ensure that all survivors are treated fairly, but we also
recognise the contributions which some institutions have already made.

| encourage you to take a look at our final recommendations on redress. You will find the report
on our website. Our recommendations are now with all Australian governments. | understand
that consultation and discussion are underway.
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Advocacy and support

During our consideration of redress and civil litigation, it became clear that victims and survivors
have a range of needs beyond being able to access counselling and psychological care as part of
a redress scheme.

In response to these concerns the Commission has instigated a separate project to investigate
the adequacy of advocacy and support services for victims and survivors.

This project will also look at the needs of survivors’ family members and broader communities.
Last month we released an issues paper which discusses advocacy and support and therapeutic
treatment services for victims and survivors.

You can find details about our issues paper on our website. Our recommendations on this issue
will be contained in the Royal Commission’s final report in 2017.

Prevention

It would be remiss of me to talk about the treatment of child sexual abuse without reference
to prevention.

As | mentioned earlier, prevention is one of four broad areas of focus within the Royal
Commission’s policy and research program. It includes the sub-themes of primary prevention and
preventing recidivism. We are currently exploring a number of questions in this area including:

«  How do we prevent people with sexual thoughts about children from committing an
act of child sexual abuse?

«  How do we prevent re-offending and how do we treat those who are convicted of a
sexual offence?

+  How do we prevent children from engaging in problem sexual behaviour, sexually
abusive behaviour and/or sexual offending?

- How do we make organisations ‘child safe’?

«  How do we change community attitudes to better protect children from sexual abuse?

Working With Children Checks

Working With Children Checks are one of a range of strategies needed to make organisations
child-safe. The Royal Commission’s final report on Working With Children Checks was released
by Government on 17 August 2015. The report makes 36 recommendations designed to
strengthen Working With Children Check regimes throughout Australia.
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As some of you may be aware each state and territory presently has its own working with
children scheme, although the South Australian approach is very modest. Each of the eight
schemes operates independently of the others. The schemes are inconsistent and complex.
There is inadequate information sharing and monitoring of Working With Children Check
cardholders.

This lack of consistency and integration raises significant issues. In a country of 24 million people
with mobility amongst those who work with children, the present system means that children
are being afforded different levels of protection depending on the state or territory in which
they are located.

A further consequence is that if an organisation, say the Scouts, has a national gathering it
cannot guarantee parents that every adult supervisor has the same level of Working With
Children accreditation. It means that people who have responsibility for children in more than
one jurisdiction must have multiple checks.

| have previously described the lack of a national framework for Working With Children Checks
as ‘a blight upon the communities’ efforts to provide effectively for the protection of children’.

The recommendations in our report seek to remedy these problems. We have recommended

a national approach. That approach would involve the establishment of a centralised database
similar to, and which could utilise, the present CrimTrac arrangements. The effect would be one
accreditation which would operate across jurisdictions.

Because any Working With Children Check scheme can be constructed to provide that a fee is
taken for the service the proposal would come at a minimal cost to government.

We have asked that governments implement the majority of our recommendations within
12 months. The Commissioners are firm in the view that the current disparate arrangements
should be modified to bring consistency and avoid duplication.

We trust that the suggested changes designed to enhance the safety of children can be

taken forward through effective negotiation between the Commonwealth and the States and
Territories. Although a Working With Children Check is not a guarantee of children’s safety it is
accepted as an essential step in constructing a child safe environment.

Positive impacts
The Royal Commission is painting a bleak picture of our communities’ past management of the

safety of children in some Australian institutions. However, we know that positive changes are
taking place in response to our work. | will mention some of them.
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Since the Royal Commission began, | have referred over 760 matters to authorities, mostly to
the police. This has resulted in a number of arrests and charges. Many police investigations have
been instituted.

Organisations working directly with people who are abused tell us that the Royal Commission
has encouraged people to talk about abuse. For many the reluctance to talk, a product of the
stigma attached to the issue, has been lifted. Survivors are now encouraged to seek support.

Karen Willis, the chief executive of Rape and Domestic Violence Services Australia, has said that
the Royal Commission has helped remove the shame felt by victims of child sexual abuse. She
says more people are calling the Rape and Domestic Violence Service as a result.

There is a heightened awareness about child safety amongst organisations providing services to
children. Both Bravehearts and Child Wise have seen a significant increase in training and child
safety certification requests since we commenced our work. Many institutions are reviewing
their approach to ensuring the safety of children in their care.

Organisations have taken concrete steps to better protect children.

In September this year, the Catholic Archdiocese of Sydney announced the creation of a new
child protection office which follows a widespread Archdiocesan review undertaken since the
Royal Commission looked at the Archdiocese. This new office will work to achieve best practice
when dealing with child protection, education, training, working with parishes and responding
pastorally to survivors of abuse.

The Australian Olympic Committee has responded. Following the Swimming Australia public
hearing the AOC has required Working with Children Checks for all coaches, staff and officials
prior to their joining the Australian Olympic Team for the Rio games next year.

The President of the AOC has engaged directly with the Commission to ensure that effective
practices and procedures are in place for all of the sports which operate under the banner of
the Olympic movement.

Many institutions have come to recognise the traumatic and destructive impact of child sexual
abuse. Since public hearings began, many institutions have taken responsibility for past wrongs,
and have apologised for the hurt and suffering they caused children in their care.

The most recent apology came from the Salvation Army (Southern Territory)’s Commissioner
Floyd Tidd during a public hearing in October into a number of children’s homes operating
between 1940 and 1990.
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Other organisations have offered increased compensation by reopening previously settled
cases. In July this year, the Christian Brothers announced a total of 64 Western Australian cases
which had previously been settled had been re-examined. Similar responses have come from an
Anglican Diocese, the Salvation Army and some Catholic Diocese.

During the public hearing into the Melbourne Response, the Catholic Church response to
survivors in the Melbourne Archdiocese, Archbishop Denis Hart announced that he had
appointed a former Federal Court judge to conduct a review of their process.

Changes are also occurring at the legislative level. One example, legislation proposed by the
NSW Government that would require chief executives of organisations that deal with children to
undergo the same screening as front line staff. In announcing the proposal the Minister referred
to the Royal Commission’s report on Scouts Australia.

Conclusion

We have a long way to go before we can confidently say our institutions are safer, children are
better protected, and people who have been abused are receiving the treatment and support
they need to lead productive lives.

But the Royal Commission provides a unique opportunity to develop recommendations that
make real and lasting change. In a contemporary society marked by fierce competition for
scarce resources, this opportunity does not come about often.

| thank you for your ongoing dedication and commitment to assisting those in the community
who suffer sexual abuse. The Royal Commissioners are committed to do what they can to
minimise these problems in institutions in the future.

[1] JM Boden, LJ Horwood and DM Fergusson, 'Exposure to childhood sexual and physical abuse and subsequent
educational achievement outcomes', Child Abuse & Neglect, vol. 31, no. 10, 2007, pp. 1101-1114

[2] G Dyb et al, 'Alleged sexual abuse at a day care center: impact on parents', Child Abuse & Neglect, vol. 27, no. 8, 2003,
pp. 939-950

[3] T Blakemore, JL Herbert and F Arney, Impacts of institutional child sexual abuse on victims/survivors: A rapid review of

research findings, Sydney, Australian Government (unpublished)
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National Council of Churches in
Australia Conference

Sydney, New South Wales

10 September 2015

Introduction

| recently conducted a private session with the mother of a boy from a Catholic school. The
events the mother related occurred only a few years ago. The boy was an active and keen
student and along with many of his colleagues would often arrive at school well before class.

One of the Brothers at the school, who was responsible for the sick bay, had implemented a
‘measuring program’ on a group of students. The program was not authorised by the school, in
fact the school authorities did not know it was happening. The program involved the teacher
measuring each male student in every part of their body including the upper thigh.

The intention was to measure each of the participating boys at intervals throughout their time
at the school.

The son of the mother who came to the Royal Commission was recruited to the program in
year 7. One day he happened to tell his mother what was occurring. She was immediately
concerned. Although her son did not see the program as being out of the ordinary his mother
suspected that it may have been grooming behavior which could lead to very serious problems.

She raised the matter with both her husband and her son contemplating that she would take
the issue to the school headmaster. They did not want this to happen. They were concerned
about an adverse reaction from the school community which may rebound upon the child. But
the mother did not stop.

That would have been the easy way. She was so concerned for her son and the other boys in
the program she kept going. The initial response from the school was not good, but again she
persevered. Only through her perseverance did the school come to realise that there was a
serious problem which required an effective response.

Ultimately the Brother was taken from the school and assigned responsibilities away from
any children.

| tell this story for two reasons. Firstly, it underlines the need within the community to

increase the knowledge of parents and others with responsibility for children about the

type of behaviour which may constitute grooming and which can lead to very serious problems
for children.
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Only if parents understand what may be happening to their children can they play an effective
part in their protection.

Secondly, it is essential that those in responsible positions in institutions understand that what
may seem to be innocent behavior may be otherwise. Institutions must encourage both children
and parents to bring issues of concern to their attention.

They must ensure that parents understand that even if their concerns ultimately turn out not to
be justified it is important that those concerns be brought to the attention of the institution. |
will return to these issues shortly.

A private session with one of our Commissioners provides an opportunity for a survivor, or a
survivor’s family member, to tell their story of abuse in a protected and supportive environment.
It is the primary way for the Commissioners to bear witness to the abuse and trauma inflicted
on children who suffered sexual abuse in an institutional context.

On 19 August 2015 one of the Commissioners, Commissioner Milroy, conducted the Royal
Commission’s 4,000th private session. As it happens that private session was conducted with a
prisoner in a NSW prison who was sexually abused as a child.

In addition to the more than 4,000 private sessions we have now conducted, there are currently
about 1,500 people waiting in the queue. We continue to receive requests for private sessions
at a rate of 40 per week.

As some of you may be aware in the United Kingdom the Independent Inquiry into Child Sexual
Abuse has been established to review the extent to which institutions in England and Wales
have discharged their duty of care to protect children against sexual abuse.

| was pleased to see that in her opening statement the Chair, Justice Goddard, discussed that
inquiry’s ‘Truth Project’; the mechanism it will use to hear from victims and survivors. Indicating
they will follow a similar process to our private sessions, Her Honour said:

“Anyone who doubts the value of establishing a truth process of this kind need only
consider the effectiveness of the private sessions run by the Australian Royal Commission
to appreciate the intrinsic merits of this exercise. The Truth Project we are putting in place
closely follows the successful arrangements adopted in Australia, where the response has
been remarkable.”

We have now held 32 public hearings into a wide range of institutions. We have held them in
every state and territory. Each public hearing is preceded by a period of intensive investigation
and research.
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Although the hearing itself may only occupy a limited number of days, the preparatory work
which must be completed by Royal Commission staff and by parties with an interest in the
public hearing can be very significant.

Decisions about which institutions we choose to examine in a public hearing are informed by
whether or not the hearing will advance an understanding of systemic issues and provide an
opportunity for institutions to learn from previous mistakes.

The Commissioners are mindful of the need to ensure that any findings and recommendations
we make have a secure foundation. In many cases the issues explored, and the lessons to be
learnt, will have relevance beyond the individual institution being examined.

Public hearings are also an important means of enhancing the community’s awareness
and understanding of the nature, circumstances and, the often devastating, impact of child
sexual abuse.

The Royal Commission has now received a total of 16,361 allegations. Of these we have
confirmed that 11,988 allegations of abuse are both within our terms of reference and relate to
an identified institution.

There are many allegations which we receive where, for readily understood reasons, a person
cannot be precise in identifying the institution in which they were abused. We have received
allegations in relation to 3,566 institutions. Of the 11,988 allegations, 7,049 allegations relate to
faith based institutions. 3,612 relate to government institutions.

A further breakdown of the 11,988 allegations reveals that we have received 4,418 allegations
relating to Catholic Church institutions and 871 relating to Anglican institutions. We have
received 411 allegations relating to Uniting Church institutions. There are an additional

123 allegations relating to Presbyterian institutions and 69 allegations relating to Methodist
institutions.

The Commission has received 519 allegations in relation to Salvation Army institutions. A public
hearing to inquire into the experiences of former child residents of a number of institutions
operated by The Salvation Army (Southern Territory) between 1940 and 1990 will be held in
October in Adelaide.

We have received 137 allegations relating to Jehovah’s Witness institutions. The Royal
Commission held a public hearing to inquire into the Jehovah’s Witnesses and Watchtower Bible
and Tract Society of Australia Ltd in July this year.
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The Commission has received 80 allegations relating to Jewish institutions, 59 relating to Baptist
institutions, 56 relating to Seventh Day Adventist institutions, 50 relating to Australian Christian
Churches institutions, 32 relating to Lutheran institutions, 30 relating to Brethren institutions,
18 relating to Mormon institutions, 4 relating to Coptic Orthodox institutions and 2 relating to
Greek Orthodox institutions.

| have now referred 727 matters to police to investigate with a view to the possible prosecution
of an offender.

The Royal Commission will finish its work on 15 December 2017. To allow time for preparation of
our final reports our public hearing program will come to an end in early 2017. This will allow us
sufficient time for the completion of reports into public hearings. It will also allow us to complete
as many private sessions as possible, and finalise our recommendations to government.

Apart from private sessions and public hearings our policy and research program underpins
the work of the Commission. We are examining a diverse range of topics. These include child
safe organisations, diversity and vulnerability, information sharing, mandatory reporting,
advocacy and support services, complaint handling and response, records, information sharing,
prevention and treatment and what | refer to as the “why” question.

The Royal Commission has now completed two final reports, both of which contain
recommendations to assist people who have been sexually abused and enhance the protection
of children in the future.

Those reports are the Working With Children Checks report and the Redress and civil
litigation report.

Working With Children Checks report

The Royal Commission’s final report on Working With Children Checks was released by
Government on 17 August 2015. The report makes 36 recommendations designed to
strengthen Working With Children Check regimes throughout Australia.

As some of you may be aware each state and territory presently has its own scheme,
although the South Australian approach is very modest. Each of the eight schemes operates
independently of the others. The schemes are inconsistent and complex. There is inadequate
information sharing and monitoring of Working With Children Check cardholders.

This lack of consistency and integration raises significant issues. In a country of 24 million people
with mobility amongst those who work with children, the present system means that children
are being afforded different levels of protection depending on the state or territory in which
they are located.
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A further consequence is that if an organisation, say the Scouts, has a national gathering it
cannot guarantee parents that every adult supervisor has the same level of Working With
Children accreditation. It means that people who have responsibility for children in more than
one jurisdiction must have multiple checks.

| have previously described the lack of a national framework for Working With Children Checks
as ‘a blight upon the communities’ efforts to provide effectively for the protection of children’.

The recommendations in our report seek to remedy these problems. We have recommended

a national approach. That approach would involve the establishment of a centralised database
similar to, and which could utilise, the present CrimTrac arrangements. The effect would be one
accreditation which would operate across jurisdictions.

To further facilitate a national framework we have identified a set of standards so that key
aspects of Working With Children Checks regimes are dealt with in the same way.

There would be consistency with respect to who requires a check and how a person’s records
are accessed. Our recommendation is that state and territory governments amend their
schemes to accommodate these standards.

Because any Working With Children Check scheme can be constructed to provide that a fee is
taken for the service the proposal would come at a minimal cost to government.

Amongst other changes this reform would bring a common approach to the issue of who
needs a Working With Children Check. It will be of interest to many here today that we have
recommended that all religious leaders and officers or personnel of religious organisations be
required to have a Working With Children Check.

We have asked that governments implement the majority of our recommendations within
12 months. For those who may be interested the full report can be accessed via the Royal
Commission’s website. The Commissioners are firm in the view that the current disparate
arrangements should be modified to bring consistency and avoid duplication.

We trust that the suggested changes designed to enhance the safety of children can be

taken forward through effective negotiation between the Commonwealth and the States and
Territories. Although a Working With Children Check is not a guarantee of children’s safety it is
accepted as an essential step in constructing a child safe environment.

Redress and civil litigation
On the 31st of August the Royal Commission delivered its Redress and civil litigation report to

the Governor-General. This report contains the Commission’s final recommendations on these
issues. | will say nothing about redress today. The matter is now with the various governments.
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In its consideration of the civil law the Commission focused on three key areas which impact on
survivors: limitation periods, the duty of institutions, and the proper defendant to civil claims.

It was clear from a number of our public hearings that the limitation periods prescribed by

the statutes of the various states and territories present a considerable, and sometimes an
insurmountable, burden for survivors wishing to commence civil proceedings. The lack of
uniformity in the length of the limitation periods across the jurisdictions raises issues of fairness
for survivors.

It may also lead to more complex and prolonged litigation as disputes may arise as to the
appropriate forum in which to hear the relevant claim.

Historically, the policy rationale for limiting the period a potential claimant had to commence
civil proceedings was to prevent a person from ‘sleeping on their rights’. They were intended
to ensure claims are brought in a timely fashion. Applying that rationale to survivors of child
sexual abuse is clearly inappropriate. Many survivors are unable to disclose their abuse

for many years. Victims of child sexual abuse often wrongly blame themselves and are
embarrassed and ashamed.

This can make disclosure very difficult. Many survivors will need psychological care and
assistance when they do disclose. It is likely to take a lengthy time before a survivor can even
contemplate commencing legal proceedings.

The second issue in the civil litigation context concerns the duty of institutions. Should vicarious,
or strict, liability be imposed on an institution if a child entrusted to its care was sexually abused
by a member or person associated with that institution?

The law in both England and Canada has been developed so that, depending on the
circumstances, an institution can be liable for the deliberate criminal act of a member of that
institution, even when the institution has not itself been negligent.

This issue is often framed in terms of whether it is fair for an institution, which has not been
negligent, to be made liable for the criminal act of a member. However, it should be born in
mind that the relationship between a child and an institution will typically come about because
of an offer made by the institution to care, and provide a safe environment, for the child.

The issue was starkly illustrated by the discussion in one of our roundtables. A senior manager
of a child care provider was asked the question as to what she believed was the appropriate
response of the law in the event that a child was sexually abused while in care. She responded
that as a manager of such an enterprise, without negligence by the provider, she would not
want the provider to be liable for the deliberate criminal act of a member or employee of

the institution.
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Her position was different when she looked from the position of a mother. As a mother of the
child who she had placed in the care of the provider she would definitely want the provider to
be liable even if it had not itself been negligent.

A further issue arising in the civil litigation context is the availability of a defendant that a
survivor can sue. This issue is particularly acute for survivors who were abused by persons
associated with faith-based institutions. While it is true that a survivor will always have a cause
of action against their abuser, there are a number of practical reasons why they may either
prefer, or only be able, to sue the institution in which their abuse occurred.

Their abuser may be dead, have no money or, particularly when the abuse occurred when the
survivor was very young, the abuser may not be able to be accurately identified.

Under the law in Australia unincorporated associations, including many religious organisations,
do not have a distinct legal personality. As a result they cannot be sued. It is common for their
assets to be subject to a trust created by statute. This can result in a significant impediment for
survivors who wish to pursue legal proceedings against some faith based institutions.

This issue has arisen in a number of the Royal Commission’s case studies, including case study
8 in which we heard evidence concerning Mr John Ellis” attempts to recover damages for the
abuse committed against him by an Assistant Priest from the Sydney Archdiocese, and case
study 11 where we heard of similar difficulties faced by claimants in proceedings against the
Christian Brothers in institutions in Western Australia.

| am pleased to see that some institutions have already responded to these problems. In his
evidence to the Royal Commission in the case study concerning the Melbourne Response Denis
Hart, the Archbishop of Melbourne, stated that the Melbourne Archdiocese has recommended
that the Church, throughout Australia, provide an entity for survivors to sue.

The Archbishop of Sydney, Anthony Fisher, has stated publicly that it is the ‘agreed position of
every Bishop and every leader of a religious congregation in Australia that we will not be seeking
to protect our assets by avoiding responsibility in these matters” and that ‘anyone suing should
be told who is the appropriate person to sue and ensure that they are indemnified or insured so
that people will get their damages and get their settlements.’[1]

The Wangaratta Anglican Diocese has recently agreed to become incorporated. Wangaratta
is the third Anglican Diocese in Victoria to take this step. The Bendigo and Ballarat Anglican
Dioceses have already determined to incorporate.
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Criminal justice

With the delivery to government of our Final Report on Redress and Civil Litigation the
Commission has now turned to consider, in relation to justice issues, the criminal law.

The Commissioners have heard in private sessions of the importance many survivors place on
criminal justice. It is more important to some survivors than compensation or other forms of
redress. These survivors understand that the criminal justice system serves not merely to punish
the offender. It is a vehicle through which the community can be made aware that the offender
is someone other than the upstanding person they may have been perceived to be.

They see it as a mechanism through which the offender can be forced to publically acknowledge
the significant harm they have caused.

A number of our public hearings have raised issues related to our work in criminal justice.
Those hearings include our inquiries into Scouts Australia, YMCA NSW, St Ann’s Special School in
Adelaide, Christian Brothers’ residential institutions in Western Australia, Swimming Australia,
the Retta Dixon home in the Northern Territory and Bethcar Children’s Home.

Through our public hearings and from private sessions we are generating significant insights into
the impact of abuse on survivors. These insights are transforming not just the understanding the
Commissioners have of the impacts of abuse, but the understanding of the wider community.

What we are learning about impacts has particular relevance in our work in relation to
criminal justice. Acts which the various criminal codes and law enforcement agencies,
including the judiciary, have considered to be relatively minor can, for some, have devastating
and lifelong impacts.

The research evidence, as well as the experience of mental health professionals, also suggests
that the assumption the law has made that the more serious the abuse the greater the harm is
not always the case.

The Royal Commission has recently published a comprehensive report on Sentencing for
Child Sexual Abuse in Institutional Contexts. Professor Arie Frieberg, Hugh Donnelly and Karen
Gelb were engaged to undertake this research. The report examines sentencing law, practice,
standards and principles.

A further issue explored in the report is whether the institution itself should be held criminally
liable, in certain circumstances, for the sexual abuse committed by a person associated with
that institution. The report can be accessed through the Royal Commission’s website.
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Other research projects in relation to criminal justice issues we have commissioned include:

- The impact of delayed reporting on the prosecution and outcomes of child sexual
abuse cases;

« The use and effectiveness of alternative means or ‘special measures’ for complainants
to give evidence in child sexual abuse trials; and

«  The admissibility of tendency and coincidence evidence, jury decision making and the
conduct of joint or separate trials.

To assist in our understanding of how jurors make decisions we are conducting a major jury
research program, involving multiple mock trials. A trial has been filmed involving multiple
counts with multiple complainants.

The film has then been edited to allow trials with varying numbers of counts or complainants
and appropriate directions to be shown to jurors. The jurors’ deliberations have been both
observed and filmed and are now being analysed.

This process will allow us to look at the different trial outcomes of joint and separate trials. The
study will also allow us to consider and compare the relationship between jurors’ perceptions or
misconceptions about child sexual abuse, as well as modes of jury deliberation.

The voice of children

The Royal Commission’s Terms of Reference require us to inquire into ‘what institutions and
governments should do to better protect children against child sexual abuse and related matters
in institutional contexts’. | know that this is a question that confronts many here today.

| have spoken on previous occasions of the power that the institution has had, in the past,
to silence the child. While recognising that the sexual abuse of children remains an issue
in contemporary times, there was a time in Australian history when the conjunction of
prevailing social attitudes to children and an unquestioning respect for the authority of
institutions by adults coalesced to create the high risk environment in which thousands of
children were abused.

The societal norm that ‘children should be seen but not heard’, which prevailed for unknown
decades, provided the opportunity for some adults to abuse the power which their relationship
with the child gave them.

When the required silence of the child was accompanied by an unquestioning belief by adults in
the integrity of the carer for the child, be they youth worker, teacher, residential supervisor or
cleric, the power imbalance was entrenched to the inevitable detriment of many children.
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We must ensure that in the future the institution does not silence the child. The institution must
work to ensure that the child can be heard. Institutions must ensure that there is a mechanism
available through which the children in their care feel comfortable reporting abuse.

This message was reinforced by another of our recently published research projects: ‘“Taking
Us Seriously: Children and Young People Talk about Safety and Institutional Responses to their
Safety Concerns’.

Some key messages given by children and young people to the Royal Commission were that
‘some adults need to develop their skills and institutions need to better deal with some safety
concerns’ and that ‘children and young people want to be involved in identifying and dealing
with safety issues and believe that, in partnership with adults and institutions, issues such as
child sexual abuse can be better dealt with!

Those in positions of management in institutions have particular responsibilities. They need to
ensure that there are rules and appropriate practices in place to govern the interactions their
staff, and others associated with the institution, have with the children in their care.

Management should also ensure that those in responsible positions in the institution are
trained to understand and recognise that abuse is occurring.

The Royal Commission is currently conducting a research project to identify and explore the
elements that make an institution ‘child safe’.

Impacts

There are many changes which are already occurring in institutions as a consequence of the
work of the Royal Commission. | can mention a few.

The Royal Commission has learnt that many institutions are already taking up training programs
being offered by the private sector centred upon child safety.

Bravehearts have reported a significant increase in the number of participants in the workshops
and training programs they conduct. In the 2010/11 financial year Bravehearts trained 375
people in how to better identify and respond to child sexual abuse and other harm.

The number of participants has increased in each year since 2011. In the last financial year
Bravehearts trained 3,127 people. Bravehearts founder Hetty Johnson attributes this increase to
the impact of the Royal Commission.

Similarly, Child Wise has seen a significant increase in training and child safety certification
requests since the Royal Commission commenced its work. Child Wise provided training to 3,278
participants in the 2014/15 financial year. This represents around 25,000 hours of training.
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Child Wise considers that the increase in activity and training, education and certification signals
a shift within the community. That shift, they believe, is primarily the result of the increased
focus in the community on child sexual abuse; that increased focus being attributable to the
work of the Royal Commission.

Of course Bravehearts and Child Wise are only two examples of organisations conducting
training of this sort. The Australian Childhood Foundation is also a major auditor and child safe
trainer. ACF have reported that demand from organisations seeking accreditation under their
safeguarding children program has spiked by more than 60%.

ACF are scoping a significant audit project with the Australian Sports Commission which
oversees 62 different sporting codes.

The Australian Olympic Committee has also responded. Following the Swimming Australia public
hearing the AOC has required Working With Children Checks for all coaches, staff and officials
prior to their joining the Australian Olympic Team for the Rio games next year.

The President of the AOC has engaged directly with the Commission to ensure that effective
practices and procedures are in place for all of the sports which operate under the banner of
the Olympic movement.

There are many other examples of institutions responding to our work. A number of those
institutions are represented here today.

The Salvation Army has restructured its professional standards office and reviewed its response
to individual survivors. Similarly the Christian brothers have indicated that following the cases
study in Western Australia they would reopen cases already settled and examine whether the
previous response was appropriate.

During the public hearing into the Melbourne Response, the Catholic Church response to
survivors in the Melbourne Archdiocese, Archbishop Denis Hart announced that he had
appointed a former Federal Court judge to conduct a review of their process.

Sydney Archbishop Andrew Fisher ordered a review of the professional standards of the Sydney
Archdiocese in May this year.

Following the release of the Royal Commissions’ case study report into the North Coast
Children’s Home, the Anglican Diocese of Grafton pledged to implement ‘fully and completely’
the recommendations for them to review professional standards procedures and investigate
disciplinary action against the Rev Campbell Brown.[2]

| have been informed that the Uniting Church has reviewed its practices and policies to better
identify and minimise the risk of children being harmed. The Church has also made changes to
the manner in which it responds to survivors.
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Changes are also occurring at the legislative level. For example, the NSW Government has
proposed legislation that would require chief executives of organisations that deal with children
to undergo the same screening as front line staff. In announcing the proposal the Minister
referred to the Royal Commission’s report on Scouts Australia.

These are encouraging signs.They indicate that the investment which the Commonwealth
Government has made in the work of the Royal Commission is already bringing real change for
the nation’s children.

There can be no doubt that the work we are doing has brought these issues to the forefront of
everyone’s minds.

It is of fundamental importance that both governments and institutions resolve to accept
the responsibility and apply the resources to bring lasting improvement in the lives of those
who have been abused and more effectively protect children from the possibility of abuse in
institutions in the future.

[1] https://sydneycatholic.org/people/archbishop/addresses/2015/2015522 1900.shtml
[2] http://www.graftondiocese.org.au/#!diocesan-news/cmem
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Supreme Court of New South Wales Annual
Conference 2015

Bowral, New South Wales

4 September 2015

When delivering the Mayo Lecture at James Cook University in 1996, Sir Anthony Mason
commenced by reminding his audience that judges do make law.™! By that time the theory,
which had its supporters, that judges merely discover the law had been authoritatively assigned
by Lord Reid to the land of fairy tales.

Recognition that judges make law brings with it significant questions. How should judges
undertake the task? What rules, if any, should apply to them? Do they have the resources
necessary to make the “right” laws? In his speech Sir Anthony acknowledged the benefit to law
making which judges gain from their work. Describing judges as having “a unique window on
their community”, Sir Anthony said

“I do not suggest that it is enough for the judge to rely on his or her own experience and
common sense. When it comes to the shaping of important legal principles, the judge,
more particularly the appellate judge, must take advantage of the learning and techniques
of other disciplines, including philosophy, history, economics and social science. These
disciplines must supplement the basic foundation which the law (not excluding
comparative law) itself provides.”t!

No one could seriously question Sir Anthony’s proposition. But it begs another question. When
judges are making law how can they access and use the learning of other professions? What
should the rules be? When considering whether the obligation of a party to exercise reasonable
care for another should be confined to a duty to act without negligence, or whether vicarious
or strict liability are appropriate, what information can a court rely on to make the “right”
decision? When defining the content of the directions to be given to a jury either generally, or in
relation to a particular category of offence, or just in a particular case, how is a court to use the
learning from other disciplines to come up with the “right” outcome?

There are of course many issues which judges decide by applying their own knowledge. Matters
which we accept as being within the course of ordinary human experience pass without
comment. However, the concern will always be whether what is accepted to be within ordinary
human experience is consistent with the science, if any, relevant to that issue.

| have some questions to raise today. The answers to them are not entirely apparent.
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The Royal Commission

The Royal Commission which | chair is required by its Letters Patent to inquire into institutional
responses to allegations and instances of child sexual abuse. As part of our work we must make
recommendations to ensure justice for victims by, amongst other means, the provision of
redress and through the investigation and prosecution of allegations of abuse.

There are three elements to our work: private sessions, public hearings and research and
policy. Private sessions are conducted in accordance with the provisions inserted into the
Commonwealth Royal Commissions Act to enable any Commissioner to receive an account of a
person’s history of abuse.

We have now held more than 4,000 private sessions. We anticipate requests for many
thousands more. There are 1,500 already approved and waiting in the queue for their
private session.

To date we have held 30 public hearings. Although we have enough material to justify more
than 1,000 public hearings we will only be able to hold between 50 and 60.

Our research and policy work covers many topics. A significant component looks at the impacts
of abuse on individuals — a matter relevant to both civil and criminal justice. We are also looking
at relevant aspects of the criminal trial process, including the troublesome issues of joint trials
and tendency and coincidence evidence.

One significant issue is the means by which the courts can use the available learning in relation
to the sexual abuse of children in the trial and sentencing process. Before | turn to consider that
issue | should tell you of some of the research work we have undertaken.

The impacts of child sexual abuse

Our work with respect to the impact of abuse has a number of components. Considerable
work has been done in gathering and analysing the relevant literature. Beyond this each private
session provides an opportunity for a Commissioner to understand an individual’s history of
abuse and the impact it has had upon them.

An individual’s account in a private session cannot be influenced by any expectation of financial
gain or retribution for the abuser. The individuals’ stories we hear reveal similar behaviour

of many perpetrators; they offend in the same way, with similar, frequently significant, and
sometimes catastrophic consequences for the victims.

The personal accounts of the consequences of abuse are consistent with the conclusions of the
academic research.
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Sexually abusive behaviour covers a wide range of acts. It is common to hear of the fondling
of genitals, masturbation and oral sex. Although less common, vaginal and anal penetration
are frequently reported; both digital and by a penis. In some institutions sexual abuse is
accompanied by extraordinary physical brutality and emotional cruelty.

The prevalence of child sexual abuse is difficult to measure. It is believed that as many as 60%
of victims never disclose their abuse and only 5-6% ever report to the authorities.™

When victims do disclose their abuse, it is often after significant delay, sometimes taking more
than 20 years and sometimes many years more. Males are less likely to disclose their abuse,
and are likely to take longer to disclose than females.t!

Although there are difficulties in gathering accurate statistics the best Australian evidence
suggests that at least 1.4% and possibly as high as 8% of male children experience penetrative
sexual abuse. Non-penetrative abuse is more prevalent — the low estimate being 5.7% and the
highest 16%.!

The estimates for girls are higher than for boys. The low estimate for penetrative abuse of girls

is 4%, the high 12%. The low estimate for non-penetrative abuse is 13.9% the higher being 36%.
The estimates are consistent with international research. The lowest prevalence of child sexual
abuse is observed in Asia. For males the highest is in Africa. For females the highest is Australia.l”?

Of significance for today’s discussion is the knowledge we have of the impact of abuse. The
assumption that various criminal codes and law enforcement agencies, including the judiciary,
and | suspect the majority of the community, make is that sexual abuse with penetration leads
to the worst outcomes for victims.

The true picture is far more complex. The research evidence as well as the experience of mental
health professionals finds conflicting support for the assumption that penetration leads to more
severe impacts for victims.

One study found that children who had been touched in a sexual way without penetration were
more anxious than those who had experienced penetrative abuse.® Other research indicates
that penetration can be a particular risk factor for later developing severe mental disturbance.

The research also suggests that penetration is only one factor affecting the outcome of
abuse. Other factors include the betrayal of trust, the amount of violence, and the resulting
psychological coercion.®

The experience of sexual abuse appears to be different for boys and girls. Girls are more likely
than boys to be sexually abused, and unlike most other forms of child victimisation, this risk
does not change through the course of childhood and early adolescence.®
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Girls are more likely to experience sexual touching, whereas boys are more likely to experience
masturbation and oral and anal abuse. Girls are more likely to be abused by family members
—most commonly a stepfather. Boys are more likely to be abused by someone outside of the
family — most commonly a family friend.

While stranger abuse is a rare event, some studies suggest that boys are about three times
more likely to be abused by strangers. Finally, while the abuse of girls tends to be more frequent
and occur over a longer time, boys are more likely to be abused by multiple perpetrators.i*!

Abuse that is accompanied by other forms of maltreatment such as physical and emotional
abuse and neglect tends to be related to worse outcomes for victims.!*

The sense of betrayal when a child is abused, even abuse which we would categorise as being at
the low end of criminality, by a person who they may have trusted and the shock accompanying
that betrayal can be the trigger for significant and sometimes catastrophic psychological trauma.

It is important to appreciate that not all children who experience sexual abuse go on to
experience poor outcomes in the short or long term. Recent reviews suggest that up to 50
percent of survivors do not experience clinically significant symptoms.[3

The long-term psychological impacts of abuse are the most commonly studied. This research
consistently points to a strong relationship between child sexual abuse and poor mental health
in later life. Victims of child sexual abuse are almost four times more likely to have contact with
a public mental health facility compared with people in the general community.!* However, the
emergence of symptoms may be significantly delayed.

Many victims do not experience psychological problems until an event in their middle life or
older ages triggers psychiatric illness which is conclusively diagnosed as being the consequence
of their abuse as a child.

The most commonly reported impacts of child sexual abuse are post-traumatic stress disorder,
sexualised behaviours and suicidality and self-harm.*> A recent study reported the prevalence
of PTSD among a sample of sexual abuse survivors to be almost 50 per cent.!*®

Other research suggests that victims of child sexual abuse are 18 times more likely than people
in the general population to die as a result of self-harm, and almost 50 times more likely to die
as a result of accidental drug overdose.”

Some research indicates that individuals with a history of sexual abuse are more than six times
more likely to have a diagnosis of psychosis than those who have not experienced this trauma.!®

Other research indicates that abuse involving penetration is a particular risk factor for
developing psychotic and schizophrenic symptoms.2!
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Child sexual abuse is associated with increased levels of neurological dysfunction.?%

Exposure to abuse or neglect in childhood can modify brain regions as a consequence of
excessive exposure to stress hormones and over-activation of neurotransmitter systems,
especially if the exposure occurs during a key developmental period.?Y

In women with a history of child sexual abuse who were diagnosed with major depression, the
hormone responsible for the release of cortisol displayed a six times greater response to stress
than controls of the same age.l??

In a sample of university-aged participants, girls who were sexually abused but not maltreated
in other ways in comparison with girls who had not been abused at all showed a reduction in
grey matter volume in the area of the brain responsible for processing visual information. 23

Victims of child sexual abuse are more likely to abuse alcohol and other drugs.?*

Guilt, shame and anger are commonly reported symptoms among victims of child sexual abuse.
This is not surprising given the betrayal of trust and violation of personal boundaries involved in
sexual abuse.!

These early experiences can affect the way children and then adults understand the motives
and behaviours of other people and how they handle stressful life events. The affects can
be life-long.

The marital and intimate partner relationships of victims of sexual abuse are often characterised
as being unstable and unhealthy. Compared with people who have not been abused, victims
report lower relationship satisfaction and poorer communication with partners.[2%

Research also suggests that pregnancy, childbirth and motherhood can trigger emotional
distress and a lack of confidence and self-esteem among female survivors. This anxiety and lack
of confidence in parenting can contribute to poorer relationships with their children and affect
their children’s adjustment.

There has been comparatively less research with fathers, although the available evidence
indicates that male survivors report being over-protective, nervous about physical contact with
their children, and fearful of becoming abusers themselves.!?”

Victims of sexual abuse are more likely to exhibit sexually risky behaviour later in life. Studies
have found that child sexual abuse is associated with a greater likelihood of having unprotected
sexual intercourse, a greater number of sexual partners, exchanging sex for money, drugs or
shelter, and being sexually assaulted later in life.[2®
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Other research suggests that victims of sexual abuse are likely to be younger when they

first have intercourse, be younger when they are first diagnosed with a sexually transmitted
infection, more likely to have an unintended pregnancy, and less likely to interrupt intercourse
despite the risk of pregnancy and sexually transmitted infections.?!

Research suggests that children who have been sexually abused are at a greater risk for
behavioural problems, running away, vandalism and juvenile offending than those who have
not been abused.B” Running away also makes children more likely to commit survival crimes
including stealing and becoming prostitutes.

The victim-offender relationship was examined in a large scale Australian study.?Y The
researchers examined almost 3,000 cases of child sexual abuse reported to authorities between
1964 and 1995, and compared them with a non-abused group matched for age and gender.
They found that almost a quarter (24%) of child sexual abuse victims had recorded an offence,
compared with only 6% of the comparison group.

According to the study being sexually abused as a child appears to be a risk factor for sexual
offending for males, but not for females. Specifically, the study found that 5% (one in twenty)
of the male victims of child sexual abuse were subsequently convicted of a sexual offence,
compared with 0.6% in the comparison group (6 in 1000).

The difference was even greater for boys who had been abused after the age of 12: almost one
in ten of these victims were convicted of a sexual offence. By contrast, the probability of being
convicted of a sexual offence was low for girls (0.1% or 1 in 1000), regardless of whether they
had been abused or not.B

An often unrecognised impact of child sexual abuse is the adverse effect it can have on the
human capital of victims and survivors.?3 While there has been comparatively less research in
this area, there is some evidence to suggest that victims of abuse experience poorer academic
achievement: they are less likely to achieve secondary school qualifications, gain a higher school
certificate, attend university and gain a university degree.34

Maltreatment more broadly has been shown to affect later earnings, with victims of child
maltreatment more likely to have very low incomes (less than $12,000 per year) compared with
non-maltreated groups.®

A vexed issue for the criminal justice system is the difficulties posed by the trial of an accused
where multiple occasions of offending are alleged. This task is complicated where there are
multiple complainants and the prosecution seeks to prove a tendency or pattern of behaviour of
the offender.
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This issue is particularly challenging in the context of sexual offences as the common law has
considered offences of this kind to be a class for which special care needs to be taken. There is
an assumption that allegations of sexual offending are particularly likely to arouse prejudice in
the jury.B®

The tension between the assumptions by judges and evidence based decision making is
particularly found in this area of offending. How is it that judges know juries react in a way that
requires them to exercise particular vigilance? Is this an accurate assumption? Is the rationale
for the rules that this assumption mandates a valid one?

To assist in our understanding of how jurors may reason we are conducting a major jury
research program, involving multiple mock trials.B®”? A trial has been filmed involving multiple
counts with multiple complainants.

The film has then been edited to allow trials with varying numbers of counts or complainants
and appropriate directions to be shown to jurors. The jurors’ deliberations have been both
observed and filmed and are now being analysed.

This process will allow us to look at the different trial outcomes of joint and separate trials. The
study will also allow us to consider and compare the relationship between jurors’ perceptions or
misconceptions about child sexual abuse, as well as modes of jury deliberation.

The study is also looking at the impact of question trails on juries’ reasoning and decisions.

The study uses separate cases of different degrees of prosecutorial strength: one being weak,
another being medium and another being strong. There are 1027 individual jurors and 90 juries
in total.®® The trials in which the individual juries participated vary.

They included a mix of separate and joint trials, some with relationship or tendency evidence.
One variant used a question trail. In some instances juries were given relationship and tendency
directions, and in others they were not.® In addition to the in-person jury simulation the study
was also conducted in an online form.

The preliminary results from the online study shed some light on juror expectations about the
information which they expected would be made available to them.

For example, an almost equal proportion expected that they would have been informed if there
were other charges against the defendant (48% yes vs 52% no). A similar proportion considered
they would have been informed if the defendant had been sexually abusive on other occasions
(49% yes vs 51% no).

Nearly 47% of jurors in the online study thought they would have been informed if the
defendant had prior convictions for child sexual assault.
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40% thought they would have been told if the defendant had any prior convictions for any
other crime.

There are further interesting results from the online study. When the strong case, which
contained three counts of varying degrees of seriousness against a single complainant, was
run jointly with the weaker cases the conviction rates for the less serious charges in the strong
case fell.

For example, with respect to count 1 in the strong case — masturbation of the complainant —
when the strong case was run as a separate trial the conviction rate for this count was 72%. In
the joint trial the conviction rate for this count was 59%. However, for the most serious count
in the strong case, the conviction rate increased slightly when the trials were joined: up from
58.5% in the separate trial to 61% in the joint trial.

The early results from the in-person juries are also returning some interesting findings. One of
the most interesting is that there may be a difference in case outcomes where jurors are given
a question trail. Two of the separate trials included tendency evidence, but in one of those the
jury was also given a question trail.

The preliminary analysis indicates that in a weak case using a question trail increases the rate of
acquittal. In relation to both a strong and a moderate Crown case the indications are that using
a question trail may lead to a greater conviction rate.

Perhaps less surprising is the finding that trials where relationship evidence was adduced
resulted in an increased number of convictions, and trials where tendency evidence was led
more guilty verdicts were returned.

Researchers observing the in-person deliberations noted that legal terminology was challenging
for some juries. Numbers are still being analysed, but some juries construed oral evidence as
hearsay, and considered it an inadequate basis upon which to deliver a guilty verdict. Some
juries were confused by the counts involving digital and oral penetration being defined as
“sexual intercourse”.

The researchers are still in the early stages of analysing the results from the in-person studies.
By October 2015 we should have a detailed quantitative results from all 90 juries. We hope
to learn more about the impact of joint trials on trial outcomes compared with trials run
separately.

We are also keen to know whether there were any in-person juries in joint trials that did not
consider either individual complainants or individual counts. We will also have the researchers’
analysis in relation to the manner in which juries used tendency and relationship evidence,

as well as any thoughts on why question trails led to significantly higher numbers of “not
guilty” verdicts.
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The capacity of the Royal Commission to undertake a research project of this type is of course
not, at least presently, available to courts. However both best practice and informed reflection
confirm that we need a mechanism by which judges can absorb knowledge from disciplines
outside the law that should legitimately inform its content.

If legal rules and policy are based on understandings of human behaviour that are misguided or
erroneous this must affect the capacity of the criminal justice system to secure justice.

Law and psychology- A history

The practice of judges relying on their own understandings of human behaviour to inform
the content of legal rules is centuries old. The practice of judges, at least explicitly, relying on
scientific research to inform legal rules has a much more complicated history.

In the mid-1700s the English jurist Sir William Blackstone discussed the common law approach
to a provoked killing. His words reflect the values of the 18th century but remain relevant,

at least in some Australian states, today. He said “if a man be greatly provoked, as by pulling
his nose, or other great indignity, and immediately kills the aggressor” then the law “palid] ...
regard to human frailty” and the killer was convicted of manslaughter.

If, however, there was “a sufficient cooling-time for passion to subside and reason to interpose”
then the defence would fail and the killing would be murder.*®

Contrast the contemporary relevance of those words about provocation with Blackstone’s
understanding of the truthfulness of a woman alleging sexual assault. He said:

“if the witness be of good fame; if she presently discovered the offence, and made search
for the offender ... these and the like are concurring circumstances, which give greater
probability to her evidence. But on the other side, if she be of evil fame, and stand
unsupported by others; if she concealed the injury for a considerable time after she had
the opportunity to complain; if the place, where the act was alleged to be committed, was
where it was possible she might be heard, and she made no outcry; these and the like
circumstances carry a strong, but not conclusive presumption that her testimony is false or
feigned.”(44

The seeds of later and erroneous approaches to issues of sexual assault can be seen in these
remarks. Approximately two centuries later a majority of the High Court cited with approval the
following statement:

“it is really dangerous to convict on the evidence of the woman or girl alone. This is
dangerous because human experience has shown that in these Courts girls and women
sometimes tell an entirely false story which is very easy to fabricate, but extremely difficult
to refute.”42l
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In 1879 an event occurred of fundamental importance in the development of our understanding
of human behaviour. In Leipzig, the first laboratory solely dedicated to psychological research
was founded by Wilhelm Wundt.

In that laboratory Wundt and his students developed the empirical methodologies that allowed
psychology to emerge as a discipline distinct from philosophy.i*¥! The question was how would
the law respond to the birth of the new science whose area of focus —human behaviour — was
central to so many aspects of the law itself.

Matters moved relatively quickly. Less than two decades after the formation of Wundt’s
laboratory, a murder trial in Munich, saw what was probably the first testimony given by
a psychological expert.* And in Vienna, in 1906 Freud gave a series of lectures to judges
discussing the lessons psychology might offer the law in the context of fact-finding.!**

Despite these promising beginnings, by 1908 it was evident that the law was largely indifferent
to the way in which psychology might be applied within its domain.

That year Hugo Munsterberg, who had been a student of Wundt’s in Leipzigi*® before moving
to the United States to run the psychological laboratory at Harvard, published a book entitled
On the Witness Stand: Essays on Psychology and Crime. Munsterberg was a strong advocate
of forensic psychology and in particular psychological testimony. He had himself served as
psychological consultant in two murder trials in the US.14”

In his book Munsterberg described how experimental psychology had sufficiently matured
to the point where it could now be deployed to serve “the practical needs of life”;[8
education, medicine, art, economics and the law.[! But whilst the other disciplines had
embraced psychology:

“The lawyer alone is obdurate. The lawyer and the judge and the juryman are sure that
they do not need the experimental psychologist. They do not wish to see that in this field
pre-eminently applied experimental psychology has made long strides ... They go on
thinking that their legal instinct and their common sense supplies them with all that is
needed and somewhat more.”0

As far as the law was concerned human behaviour was directly observable. Our common sense
together with a judicial wisdom derived from legal experience was more than adequate. This
sentiment is captured in the words of Lawton LJ in R v Turner who said that “[jJurors do not
need psychiatrists to tell them how ordinary folk who are not suffering from mental illness are
likely to react to the stresses and strains of life.” U

Despite the advances psychology was making and the insights it was generating, judges
continued to rely on their own observations and assumptions about human behaviour. The
evidence of children, for example, was to be treated suspiciously because of “the possibility
of a young child having a mistaken recollection of what happened.”’>

196 Speeches delivered by The Hon. Justice Peter McClellan AM



Standard legal texts contained quasi-psychological explanations of criminal behaviour. Discussing
the relevance of post offence behaviour to a determination of guilt in Zoneff, Kirby J referred to
the 1940 writings of Wigmore who hypothesised that just as the commission of a crime leaves
“traces of blood, wounds or rent clothing, which point back to the deed done by him” it will also
leave “mental traces” which will manifest in subsequent conduct of the criminal.l*!

Some of the assumptions judges make may be sound. Some accord neatly with a “common
sense” view that would be prevalent in the wider community. But how do we know that our
assumptions are correct?

Judicial notice and legislative facts

The common law developed the concept of judicial notice to allow judges to draw on their own
knowledge when deciding the facts in an individual case. It also allows them to deploy their
knowledge of the world when developing the law.

The doctrine has been justified as both time saving and necessary to prevent a party from
inducing a false result in a case. It has also been justified as being of assistance to a court

when defining and developing the common law or when determining the constitutional validity
of legislation.

The academic literature and judicial pronouncements, although limited, have defined two types
of facts — adjudicative facts and legislative facts. Adjudicative facts are facts which are in issue or
relevant to a fact in issue.P* Legislative facts are those which help to determine what a common
law rule should be or how a statute should be construed.®

In Aytugrul v The Queen, Heydon J described legislative facts as revealing “how existing rules
work and how rules which do not exist might work if they were adopted.”® Legislative facts are
sometimes referred to as “social policy information” although to my mind this tends to diminish
their real character.

In 1955 the American legal academic Kenneth Culp Davis published an article titled “Judicial
Notice” in the Columbia Law Review. The purpose, for Davis, in writing this article was to
express his concern with judicial notice provisions then being proposed in the US for the Model
Code of Evidence and the Uniform Rules of Evidence; provisions Davis regarded as “seriously
and fundamentally unsound.””!

Davis was concerned that the distinction between legislative and adjudicative facts should

be recognised and maintained because the formulation of law and policy “obviously gains
strength to the extent that information replaces guesswork or ignorance or intuition or general
impressions. Questions of law and policy often yield to comprehensive factual study.”®
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Rule 201 of the United States Federal Rules of Evidence was made in 1975. The rule deals with
adjudicative facts, but expressly excludes legislative facts.

Under rule 201 before judicial notice may be taken of an adjudicative fact it must be a fact
“that is not subject to reasonable dispute.”% Subclause (e) provides a right to be heard “on the
propriety of taking judicial notice and the nature of the fact to be noticed”.

Of passing interest is the obligation in subclause (f) which requires the jury in a civil case to
accept the noticed fact as conclusive. The jury has the option of not accepting the fact as
conclusive in a criminal trial.

The Notes to the rule are instructive. Drawing upon the work of Professor Davis the authors
discuss the reason for distinguishing legislative and adjudicative facts. The concern is that judge
made law may stop growing if judges could rely only on matters “clearly within the domain of
the indisputable”.

When considering questions of law and policy judges should take into account facts they believe.
In the words of Professor Davis, “[flacts most needed in thinking about difficult problems of law
and policy have a way of being outside the domain of the clearly indisputable.”t

Judicial notice of Australia

Close analysis of the role of judicial notice, both the actual process and any possible
modifications, seems to have come later in Australia than in the United States. The distinction
has, however, had particular significance in the realm of constitutional law for many decades.®¥

The High Court has long held that the court is not bound by ordinary rules of evidence when
ascertaining the facts required to make assessments of constitutional validity.!?

More significantly, for present purposes, in Woods v Multi-Sport Holdings Pty Ltd, McHugh J said:

“As Brennan J pointed out in Gerhardy v Brown, a court that is considering the validity or
scope of a law ‘is not bound to reach its decision in the same way as it does when it tries
an issue of fact between the parties’. Whether the law is a Constitution, a legislative
enactment or a principle or rule of the common law or equity the ‘validity and scope

of a law cannot be made to depend on the course of private litigation.”” (3!

Similarly, in R v Henry Spigelman CJ said that:
“The means of acquiring information for the purposes of policy development should not

be confined by the rules of evidence developed for fact finding with respect to matters
that only concern the parties to a particular case.”®4
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In Woods McHugh J further stated that “[o]n countless occasions, Justices of this Court have
used material, extraneous to the record, in determining the validity and scope of legal rules and
principles. They have frequently relied on reports, studies, articles and books resulting from their
own research after the case has been reserved and parties have made their submissions.”*

Other judges, for example Callinan J, have taken a different view.!® His Honour would “resist
any suggestion that the same degree of caution is not required when extrinsic facts are so called
legislative facts”.'”! This was so for two reasons. The first was that procedural fairness required
parties to be given an opportunity to deal with all matters regarded as material by the court.
The second was “that rarely is there any universal acceptance of what are true history, politics
and social ethics.”[68

The search for consistency in the application of the common law doctrine of judicial notice

to fact-finding in Australia is destined for failure. It is a matter on which judicial minds have
differed. The application of the doctrine by the High Court has been described as “erratic”®!
and has been criticised on the basis that “many of the cases appear to have departed from the
principle in pursuit of convenience.””%

It also provides little clarity for counsel as to what, if any, non-legal material they should put
before the court. The former Chief Justice of South Australia John Doyle once described it as:
“a hit and miss affair, depending on the predilections and interests of the counsel and solicitors
involved. Certainly there is no protocol or systemic approach governing the matter. ...

The patchy approach to informing the Court on non-legal matters casts a shadow over the
Court’s claim to discern and interpret the values and social interests involved.”"%

“Ordinary human behaviour” is a particular category of fact that traditionally may be judicially
noticed without inquiry. In M v The Queen Gaudron J noticed that child victims of sexual assault
may be reluctant to resist the offender or to protest, and reluctant also to complain for fear that
they may be rejected or punished by the offender.l’

It is interesting that her Honour considered such an observation so notorious and well accepted
that it fell into the judicial notice exception. It was of course contrary to decades of judicial
comment in respect of absence of complaint which assumed the very opposite. | will say more
about this later.

What reflects “ordinary human behaviour” is, without knowledge from science, a matter of
subjective opinion. Consider differences in the way judges approach their capacity to “know”
how teenagers behave.

M v The Queen, was an appeal against conviction for a number of sexual offences committed
against a complainant who was 13 years old at the time of the alleged offences. In that case
McHugh J expressed doubt as to the capacity of judges to assess teenage behaviour stating:
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“Attitudes towards sexual matters and behaviour of young people have changed so much in
recent years that in many instances the views of appellate judges about how teenagers behave,
derived from their own past conduct with teenagers, may well be out of date.”l’3

For McHugh J the jury, with its assumed collective experience, was in a better position than the
High Court, to evaluate the evidence and conduct of a 13 year old.

The contrary position was taken by the Full Court of the High Court in Phillips v The Queen. In
that case the Court relied on its own assessment of how teenagers behave to determine that
the accused’s pattern of behaviour was not sufficiently unusual, and therefore not sufficiently
probative to justify its admission as similar fact evidence.

This decision precluded the jury from making its own assessment of the behaviour of the
accused and its possible probative value.

Gleeson CJ, Gummow, Kirby, Hayne and Heydon JJ stated:

“The similarities relied on were not merely not “striking”, they were entirely
unremarkable. That a male teenager might seek sexual activity with girls about his own
age with most of whom he was acquainted, and seek it consensually in the first instance,
is not particularly probative. Nor is the appellant’s desire for oral sex, his approaches to
the complainants on social occasions and after some of them had ingested alcohol or
other drugs, his engineering of opportunities for them to be alone with him, and the
different degrees of violence he employed in some instances. His recklessness in
persisting with this conduct near other people who might be attracted by vocal

protests is also unremarkable and not uncommon.”?!

Delayed complaint

The common law developed special rules for dealing with complaint in the context of sexual
assault, in particular in circumstances where there was a delay between the occurrence of the
assault and the time at which a complaint was made. A judge was required to warn the jury that
delayed complaint was relevant to the jury’s assessment of the credibility of the complainant.”®!

To take a concrete example, the following remarks were made by a judge of the NSW District
Court in a sexual assault trial in the mid-1990s:

“If events such as these occur one expects some complaint to be made and that such
a complaint is made within a reasonably early stage of the events themselves. Take
for example an allegation that someone was raped and the complaint is made a year
later. That, in the eyes of everybody, would cast some suspicion on the acceptability
of the allegation.”l’”!
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The rationale for this rule was the “general assumption that the victim of sexual offences

will complain at the first reasonable opportunity, and that, if complaint is not then made a
subsequent complaint is likely to be false.”l”® The common law equated delay with falsity
because of how judges assumed genuine victims of sexual offences behaved. The assumption
was derived from the medieval doctrine of “hue and cry”.l’®!

Research, including work being undertaken by the Royal Commission, has discredited this
assumption.% Delay in complaint is typical rather than unusual, particularly in the context of
child sexual abuse.®

Most children who are sexually abused do not reveal their abuse in childhood.®? Research has
eroded any factual basis on which a general requirement to direct a jury that delay is relevant to
credibility could have been justified.

In response to concerns about the assumptions in the common law, state parliaments enacted
legislation requiring judges to warn juries that delay in complaint was not necessarily indicative
that an allegation was false and that there may be good reasons for a complainant to delay
making a complaint. The effect of these provisions was modified by decisions of the High Court,
particularly Crofts v The Queen [

The Court in Crofts®® held that the relevant legislative amendments had not abrogated the
common law requirement to give what had become known as a Kilby direction.!®! Failure to
give a direction in accordance with Kilby — that delay in complaint was a relevant matter in
assessing the complainant’s credibility — meant that the direction given by the trial judge was
“unbalanced”.®¥ The joint reasons said:

“It would require much clearer language ... to oblige a judge, in a case otherwise calling for
comment, to refrain from drawing to the notice of the jury aspects of the facts of the case
which, on ordinary human experience, would be material to the evaluation of those acts"®”

Post Crofts amendments were made to the Crimes Act 1958 (Vic) to add a “sufficient evidence”
test. A Victorian court could no longer warn, or suggest to the jury that the credibility of the
complainant was affected by delay unless the judge was satisfied that there was sufficient
evidence to suggest that the credibility of the complainant was so affected to justify the giving
of a such a warning.[®®

The sufficient evidence test has found its way into similar provisions in New South Wales.®! In
order to determine whether to give a warning judges must have an accurate understanding

of the relevance of delay to an assessment of the complainant’s credibility. Without this it is
difficult to give content to a “sufficient evidence” test.
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The law with respect to delayed complaint has also favoured the accused as a consequence
of the decision in Longman® and the subsequent decisions that confirmed and extended
its application.®™ The alleged abuse in Longman occurred when the complainant was aged
between six and ten.

The Court determined that a strongly worded warning should be given in circumstances of
delayed complaint as the accused would have inevitably suffered a forensic disadvantage which
the jury would not be aware of without the assistance of the judge.’®

The precise content to be given to a Longman warning was a matter that judges had some
difficulty grappling with. The warning set out in the joint reasons was complicated by
observations made by Justices Deane and McHugh in their respective judgments as to why they
each felt a warning was necessary in that case.

Deane J said “[t]he possibility of child fantasy about sexual matters, particularly in relation to
occurrences when the child is half-asleep or between periods of sleep, cannot be ignored” and
stated that “[t]he long passage of time can harden fantasy or semi-fantasy into the absolute
conviction of reality.”®3

McHugh J stated that “[t]he fallibility of human recollection and the effect of imagination,
emotion, prejudice and suggestion on the capacity to ‘remember’ is well documented” and that
“[r]ecollection of events which occurred in childhood is particularly susceptible to error and is
also subject to the possibility that it may not even be genuine.”4

For these remarks Justices Deane and McHugh cite no judicial authority. Deane J cites no
scientific or extra-judicial material. McHugh J cites a single book, “Memory”, published in 1964.
These observations were subsequently shown by evidence to be of doubtful accuracy. !

In Crampton v The Queen, Gaudron, Gummow and Callinan JJ appeared to state that the
observations of Deane and McHugh JJ should be incorporated into the Longman warning. Their
Honours held that this was a case in which the trial judge should have drawn to the attention
of the jury the “additional considerations mentioned by Deane and McHugh JJ in Longman”;
specifically, “the fragility of youthful recollection” and “the possibility of distortion.”1®

The observations made by Deane and McHugh JJ about childhood memory have not been
accepted without critical judicial comment. In J/B v R Spigelman CJ stated:

“Many judges share a conventional wisdom about human behaviour, which may represent the
limitations of their background. This has been shown to be so in sexual assault cases.!®”

Legislative intervention was required to overcome the tendency of male judges to treat sexual
assault complainants as prone to be unreliable. The observations of Deane J and McHugh J in
Longman reflect a similar legal tradition that treated children as unreliable witness. ...
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There is a substantial body of psychological research indicating that children, even very young
children, give reliable evidence.®® These are complex issues, as reflected in reviews of the
research on the ability of young children to distinguish fantasy from reality.®® The same is true
of research about a child’s ability to recall accurately stressful events.%%

The complexity of these issues is not reflected in the observations of Deane J and McHugh J in
Longman, which should, accordingly, be treated with caution.”10%

The decisions in Longman and Crofts had profound consequences for complainants in sexual
assault cases; particularly complainants who were children at the time at which they were
assaulted. They derive from what judges’ thought they knew about how genuine complainants
behaved and what they thought they knew about how memory worked.

Those assumptions have turned out, with the benefit of empirical research, to be flawed.
However, they became embedded in the fabric of the common law and proved difficult even for
Parliament to dislodge.

The assessment of harm and the sentencing process

The issue of what judges know, how they come to know it, and the accuracy of that knowledge
is also important in the sentencing process. For example what judges know, or think they know,
about the harm caused by child sexual abuse will, through the application of sentencing law and
principle, become a determinative factor in the sentence an offender receives.

When imposing a judicial evaluation on the evidence of harm are we in fact taking judicial
notice of the relationship between abuse and harm?

At common law regard may be had to the harm done to the victim for the purposes of
sentencing.*%? Sentencing legislation also provides for harm to the victim to be taken
into account.[® A judge’s understanding of the harm suffered by a victim of child sexual
assault, or indeed of any offence, will be an important factor in determining the sentence
the offender receives.

The decisions of the NSW Court of Criminal Appeal indicate, particularly from the early 2000’s
onwards, a greater willingness by judges to assume that harm flows from the sexual assault of a
child, and display a greater level of certainty that this harm will manifest itself over time.

This was not the position in 1990 when Hunt J wrote the leading judgment in R v Muldoon 124
That case concerned a charge of homosexual intercourse with a boy under 10 for which the
offender was sentenced to minimum term of imprisonment of two years with an additional six
months. The victim impact statement before the trial judge at the time of sentence was silent
on the possible emotional and psychological effects of the abuse on the victim in the future.
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The trial judge’s sentencing remarks, as described by Hunt J, were that the experience had

no doubt been traumatic, and that attention paid to details of the offence between time of
offending and until trial would have exacerbated the trauma. Overall, however, the judge took
the view “that whilst scars may remain they will fade in time.”

Hunt J held that that finding “was one which was open to the judge upon the quite
unsatisfactory material placed before him”. Commenting on the material placed before the
sentencing judge Hunt J said:

“What would be of far more assistance to sentencing judges in these cases than the
shallow, trite and apparently wholly unqualified observations produced in this case would
be the results of studies conducted over a significantly broad base and over a significant
period of time into the lasting effects of sexual abuse upon young children.”

In 2007 in DBW v R, Spigelman CJ said of Muldoon:

“The most significant thing about this judgment is its date. Unfortunately, over the last few
years, the public and the courts have become much more aware of, and knowledgeable
about, the effects of child sexual abuse. His Honour’s observations in Muldoon are of no
assistance today.”11%!

That shift in awareness is evident in the comments of Mason P in the 2002 case of R v MJR,
which concerned the issue of whether an offender should be sentenced in accordance with
the sentencing practice adopted at the time of the commission of the offences, or whether the
court should apply current practice notwithstanding a higher level of sentencing severity.

Mason P stated that over time the pattern of sentences for child sexual assaults had increased
and that “this putative increase has come about in response to greater understanding about the
long-term effects of child sexual abuse and incest; as well as by a considered judicial response to
changing community attitudes to these crimes.”[1%¢!

In 2009 the Court of Criminal Appeal effectively indicated that unless there was evidence to the
contrary harm should be assumed. In R v King*®”the court said “[i]t should be assumed that
there is a real risk of some harm of more than a transitory nature occurring.”108

Whilst R v King was concerned with the sentencing judge’s failure to adequately appreciate the
harm that flowed from the sexual assault, in Stewart v R the sentence was challenged on the
basis that a lack of reference to a victim impact statement in the Judge’s sentencing remarks led
to the conclusion that the judge had “presumed harm”.

The judge’s presumption, it was argued, was irrelevant. Although remarking that findings
based on the evidence would be preferable Button J stated that “sentencing judges are
entitled to proceed on the basis that serious sexual assaults can be expected to have adverse
psychological consequences” 10
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The issue has been revisited on a number of occasions with the court adopting an increasingly
firm position. [t

The current position was stated in R v Gavel: 112!

“This Court has observed that child sex offences have profound and deleterious effects
upon victims for many years, if not the whole of their lives: R v CMB [2014] NSWCCA 5 at
[92]. Sexual abuse of children will inevitably give rise to psychological damage: SW v R
[2013] NSWCCA 255 at [52]. In R v G [2008] UKHL 37; [2009] 1 AC 92, Baroness Hale of
Richmond (at [49]) referred to the “long term and serious harm, both physical and
psychological, which premature sexual activity can do”.

The evolution in the reasoning of the court is marked. Plainly the law has been catching up with
the science, although as | have already identified not every abused child will be profoundly
harmed. But are we following the rules when we assume these consequences?

Whilst the greater recognition of the harm that results from child sexual assault by the courts is
appropriate, the assessment of harm in the individual case can still give rise to problems.

In RP the Court of Criminal Appeal held that the sentencing judge had erred in giving too
much weight to a victim impact statement; “uncritically” accepting it.1**3 What was said to
demonstrate error was an assessment by the appellate court that the contents of the victim’s
statement “went well beyond what might be regarded as the type of harm expected from the
circumstances of the applicant’s offending.”1**4

In those circumstances it was erroneous for the sentencing judge to rely on it as he did. The
court cites no authority, judicial, medical or otherwise, for its assessment that the harm went
well beyond that which might be expected.

RP was cited in Tuala®* which raised squarely the issue of the weight to be given to a victim
impact statement when seeking to prove an aggravating factor. In the course of examining the
authorities Simpson J made some observations about the court’s shifting approach to assuming
harm in the context of child sexual assault.

The decisions of Slack® and Muldoon, her Honour stated, were a product of their time. In the
early 1990s judges did not have the experience of dealing with child sexual abuse victims they
now do. Her Honour concluded that “[sJuch damage is now assumed.”117]

Simpson J went on to consider the role of a victim impact statement. Her Honour held that
courts attached considerable weight to the forensic choices made by the parties during the
sentencing process. Where no objections are made to the victim impact statement, where no
questions are raised with respect to the weight to be attributed to it, and no request made to
limit its use a court would be more likely to accept it as evidence of substantial harm.!#
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And where the statement confirmed other evidence before the court or where the harm is of
the kind that might be expected a victim impact statement may be readily accepted.!*]

Her Honour suggested that factors which dictated that caution should be exercised before
using the statement to establish substantial harm included where there was a dispute as to

the facts attested to in the statement, where the credibility of the victim is in question, where
the content of the statement is the only evidence of harm and, importantly and with specific
reference to RP, where the harm asserted in the statement “goes well beyond that which might
ordinarily be expected” of the offence in question.2%

With respect there will be difficulties if a victim impact statement can only be of assistance if it
is consistent with a judge’s understanding of likely impacts with the result that if it differs it is
either given less weight or set aside altogether.

Where that occurs judges are taking judicial notice of their own perceptions of harm whatever
may be the source of their present understanding. The very significant consequences of

the abuse reported by the complainant in RP would come as no surprise to any of the
Commissioners or counsellors of the Royal Commission.

Section 144 — a contemporary problem?

With respect to the capacity for judges to consult knowledge from other relevant disciplines,
a significant development occurred with the enacting, in some jurisdictions, of the uniform
evidence legislation. 124

The precise scope of judicial notice with respect to legislative facts was a matter on which some
judicial minds appeared to differ, as the differing views of Justices McHugh and Callinan in
Woods demonstrate. This being the case the certainty provided by a statutory provision could
be considered an advantageous development. But do we have the best provision?

The two core Evidence Act provisions are ss 143 and 144. Section 143 provides a judge with the
capacity to inform him or herself about the law, and, as such, is not particularly relevant in the
present context. The key provision is s 144 which provides:

Matters of common knowledge

1. 1.Proofis not required about knowledge that is not reasonably open to question and is:

a. common knowledge in the locality in which the proceeding is being held or
generally; or

b. capable of verification by reference to a document the authority of which
cannot be reasonably questioned.
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2. The judge may acquire knowledge of that kind in any way the judge thinks fit.

3. The court (including, if there is a jury, the jury) is to take knowledge of that kind into
account.

4. The judge is to give a party, such opportunity to make submissions, and to refer to
relevant information, relating to the acquiring or taking into account of knowledge of
that kind as is necessary to ensure that the party is not unfairly prejudiced.

At the very least s 144 requires that the relevant knowledge cannot be reasonably open to
question. If that condition is satisfied it must then be either common knowledge or knowledge
capable of being verified by reference to an authoritative document which cannot be
reasonably questioned.??

Like the proposed provision of the US Federal Rules of Evidence that provoked the criticism
of Davis, section 144 does not appear to recognise the distinction between adjudicative and
legislative facts. The ALRC appeared to indicate that it intended the section to apply to both
legislative and adjudicative facts.

It acknowledged that s 144 “may have the effect of limiting the material presently relied upon
by the courts in constitutional cases.”1*#]

There are, however, a number of commentators who have indicated that the section need not
be read as applying to legislative facts. Justice Mullane, then a judge of the Family Court, wrote
in 1998, that such an interpretation was unlikely given the restriction this would place on the
way the High Court conducts constitutional interpretation.!*?

The author of Cross on Evidence also contends that s 144 can be construed so that it would not
incorporate judicial notice of legislative facts. He contends that:

“The effect of s 56(1) [of the Evidence Act] is to render admissible all evidence that is
relevant, except as is otherwise provided by the legislation. Section 144 does not in terms
prohibit the reception of evidence judicially noticed at common law: it is facultative, not
prohibitory. Its language does not ‘cover the field.” 12!

It is difficult, however, to reconcile this narrow reading with two decisions of the High Court:
Gattellaro and Aytugrul.

In Gattellaro v Westpac Banking Corp?®! Gleeson CJ, McHugh, Hayne and Heydon JJ said
“there would appear to be no room for the operation of the common law doctrine of judicial
notice, strictly so called, since the enactment.” This is also the position that is taken in the joint
judgment in Aytugrul v The Queen.*?”
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In Aytugrul, French CJ, Hayne, Crennan and Bell JJ held that s 144 prevented judicial notice
being taken of psychological research examining the relative persuasive power of different forms
of expression of statistical information in the context of DNA evidence.

That material was consulted for the purpose of resolving the question whether the prosecution
could rely on certain forms of statistical information where that information might be
considered unfairly prejudicial to the accused.

However, notwithstanding that he joined with the other members of the court in Gattelaro,
Heydon J pointed out in his judgment the process involved was judicial notice of legislative facts,
which his Honour considered may not be controlled by section 1441228

If the decisions in Gattelaro and Aytugrul are to be read as stating that, after the enacting of
s 144, the common law of judicial notice no longer operates in Evidence Act jurisdictions, there
may be significant problems for how the High Court deals with certain constitutional questions.

Given that legislative facts are relevant to statutory interpretation and fundamental to many
aspects of the common law, including the rules of a criminal trial, this approach has significance
well beyond the constitutional context. In short, we have a problem.

Some commentators have argued that the broad scope and application of the provision creates
a “serious impediment” to reliance by appellate courts on published research pertaining to
legislative facts, and doubt that this can be considered a satisfactory outcome.*?®! They argue
that this interpretation of s 144 fails to recognise the law-making aspect of the judicial function.

Flowing from the High Court’s interpretation of s 144, and of particular concern, is the
requirement that the material be “not reasonably open to question.” As Heydon J recognised in
Aytugrul this had not been a requirement for the reception of legislative facts at common law.
This aspect of the rule gives rise to a special problem.

Scientific knowledge is often disputed; “complete agreement and stability ... are not the
attributes of science.”3% In Maloney, a case in which the common law rules applied, Gageler J
stated that the material relied upon need only be “sufficiently probative.”*3!

There also appears to be a need for a mechanism to allow for non-legal material relevant to

the formulation and application of legal rules to be considered by judges beyond the material
adduced by the parties.[3? A system that requires that all material relevant to legislative fact
finding be presented by the parties before it may be considered by the judge creates difficulties.
The aim of the advocate is to win the case not the ascertainment of any empirical truth.33)

This will inevitably colour the material counsel put forward. The adversarial system has
traditionally sought the truth through mechanisms such as cross-examination and the
evaluation of witness credibility. These methods appear ill-suited to legislative fact-finding.

208 Speeches delivered by The Hon. Justice Peter McClellan AM



One possible option is to reformulate the rules. That is, craft provisions that recognise the
distinction between legislative and adjudicative facts. It has been suggested that Rule 201
could serve as a model."3¥ Excluding legislative facts from the rules, however, may not be an
appropriate solution, unless the common law rules are themselves clarified.

In 1969 Professor Davis was again preoccupied with the form of Rule 201. The proposed
rule had now been redrafted so that it applied only to adjudicative facts — a development he
described as “highly commendable”.[*** He was, however, troubled by the lack of clarity with
respect to the rules applicable to legislative facts.

Davis considered that “[t]he basic objective of a good system of judicial notice should be to
achieve the maximum possible convenience that is consistent with procedural fairness.”*3¢ He
believed that a well-drafted statutory provision was the most appropriate way of pursuing that
objective.

Such a rule would not require noticed facts to be indisputable but would ensure there was
adequate opportunity for parties to be heard.!*3” This is of course at odds with the manner in
which some judges have previously approached the task.3#

Procedural fairness to parties is important. However, as some commentators, including
Professor Davis, have acknowledged procedural fairness may take different forms.
Procedural safeguards could be less rigid when the court is dealing with legislative rather
than adjudicative facts.[3

An alternative has been proposed by Justice Kirby. His Honour has suggested that judges should

adopt a protocol for the judicial function which could expand the opportunities for select groups
to be heard and assist the court in its rule-making function.!*# This approach has some support

in the commentary.[4)

Other options put forward include the maintenance, by courts, of their own research facilities,
more liberal use of interveners and the power for the Court to appoint an inquirer to inquire
and report back to it}

Absent procedural reform one possible way to ensure that judges are applying law informed

by scientific knowledge is for parliaments to provide through law reform commissions or other
processes for the development of draft legislation modifying the substantive law in areas where
Parliament perceives that the law has lagged behind.

The Jury Directions Act 2015 passed by the Victorian Parliament is a recent example. The
reforms made by the Act were, in part, based on the results of project led by Justice Weinberg
of the Victorian Court of Appeal.
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Scientists across every discipline are continually adding to the knowledge which can assist our
judicial processes and outcomes. Our objective must be to ensure that the law has both the
capacity and the flexibility to respond in an informed and beneficial manner to those changes.
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Triennial Assembly of the Uniting Church
in Australia

Perth, West Australia

15 July 2015

| speak to you today as the Royal Commission enters the second half of its five year term. As
you are probably aware the Commission was originally tasked to finish at the end of this year.
However, the many and complex issues that we are required to examine led the Commissioners
to ask the government for a further two years to complete our work.

The Commission will now conclude at the end of 2017. | have told the government that there
will definitely be no request for a further extension.

Our terms of reference provide us with two fundamental objectives: to expose what has
happened in the past and to make recommendations aimed at ensuring, so far as possible, that
children are not sexually abused in an institutional context in the future.

As with any Royal Commission a significant part of our work is done through public hearings.
A public hearing will be preceded by intensive investigation and research. Although it may
only occupy a limited number of days of hearing time, the preparatory work which must be
completed by Royal Commission staff and by parties with an interest in the public hearing can
be very significant.

The Royal Commission is aware that sexual abuse of children has occurred in many institutions,
all of which could be investigated in a public hearing. However, if we were to attempt that task,
a great many more resources would need to be applied over an indeterminate, but lengthy,
period of time.

For this reason the Commissioners have accepted criteria by which appropriate matters are
brought forward to a public hearing as individual ‘case studies’.

The decision to conduct a case study is informed by whether or not the hearing will advance
an understanding of systemic issues and provide an opportunity for institutions to learn from
previous mistakes. We must ensure that any findings and recommendations for future change
that the Royal Commission makes have a secure foundation.

In some cases the relevance of the lessons to be learned will be confined to the institution
the subject of the hearing. However, in most cases they will have relevance to many similar
institutions in different parts of Australia.

Public hearings are also held to tell the story of some individuals. They assist in a public
understanding of the nature of sexual abuse, the circumstances in which it may occur and, most
importantly, the devastating impact it can have on people’s lives.
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When the Commission was appointed, it was apparent to the Australian Government that many
people (possibly thousands) would wish to tell us about their personal history of sexual abuse.
As a result the Commonwealth Parliament amended the Royal Commission Act 1902 to create a
process called a ‘private session!

A private session is conducted by one or two Commissioners and is an opportunity for a person
to tell their story of abuse in a protected and supportive environment. We have now completed
3,766 private sessions.

There are presently 1,527 people waiting in the queue. We receive applications for private
sessions at a rate of almost 50 per week. | can also indicate that | have now referred 666
matters, most coming from private sessions, to police to investigate with a view to prosecution
of an offender.

The people who we talk to in private sessions cover a broad spectrum of Australian society. Each
of them has been betrayed by a trusted adult. Each of their individual experiences has left a
mark on their lives. For some the lifelong consequences have been catastrophic.

Each person’s story is unique with impacts of greater or lesser significance in their life journey
and with differing impacts upon their psychological and physical well-being. It is also reported to
us that there are many people who cannot tell their story. They have taken their own lives.

Commissioners sometimes hear the stories of people who, despite traumatic childhood
experiences have never lost their capacity to love and care for others.

We have witnessed humour and ingenuity among survivors. But we have also seen profound
sorrow, grief and pain that for many may never go away. The label Post-Traumatic Stress
Disorder does not convey the full extent of the suffering of these people.

The link between childhood sexual abuse and physical and mental health problems later in
life is well-established. Both Australian and international studies have found that, amongst
other debilitating effects, childhood sexual abuse results in higher rates of depression, eating
disorders and social anxiety. Child sexual abuse has been linked to psychotic disorders,
including schizophrenia.

Although the impact of sexual abuse on survivors has been the subject of academic research
it has not, in my view, been well understood in the general community. The assumption that
penetrative sexual abuse of a child leads to the worst outcomes for survivors has only limited
empirical support.

That assumption is embedded in the criminal law of the various states and territories. In fact
abuse which many lawyers and others have traditionally regarded as relatively minor can have
devastating and lifelong consequences for some survivors.
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Commissioners have heard many stories from family members who have told the story of a
loved one who has committed suicide. What is perhaps lesser known about the links between
child sexual abuse and mental health is that it is not only the impact of the abuse itself that can
lead to devastating outcomes for survivors.

There are impacts on the survivor’s family and others in the community which may be just
as critical.

It is now apparent that when our task is complete we will have documented a period in
Australian society when institutions failed the children in their care. | do not mean to condemn
every institution. It is clear that many were managed and sustained by the efforts of both
volunteers and paid workers who understood how to manage an institution that provides for
the welfare of children.

But even then we can recognise that many well-intentioned people did not understand and

did not respond to failures which should have been obvious in the institutions of which they
were part. Although some institutions operated as single entities most have some integrated or
overarching management arrangement or doctrinal regime.

Failures may have been evident in the actions of one or a number of people but that does not
excuse those in responsible positions who failed to provide appropriate policies to guide the
institution and practices to inhibit the actions of offenders.

From the work we have done we know that there have been failures to protect children in
residential facilities, schools, including boarding schools, Christian churches of every character,
Jewish organisations, kindergartens, after school care, sporting organsiations, dance classes,
music organsations, scouts, hospitals and other institutions.

There is no difference in the nature of the allegations nor in the mechanism for institutional
failure between institutions conducted by the government and those in the private sector. When
the institution provided residential care it is common to find sexual abuse accompanied by high
levels of physical abuse and exploitation of the children’s labour, often for little if any reward.

A picture is emerging for us that although sexual abuse of children is not confined in time —it is
happening today — there has been a time in Australian history when the conjunction of prevailing
social attitudes to children and an unquestioning respect for authority of institutions by adults
coalesced to create the high risk environment in which thousands of children were abused.

The societal norm that “children should be seen but not heard”, which prevailed for unknown
decades, provided the opportunity for some adults to abuse the power which their relationship
with the child gave them. When the required silence of the child was accompanied by an
unquestioning belief by adults in the integrity of the carer for the child, be they youth worker,
teacher, residential supervisor or cleric, the power imbalance was entrenched to the inevitable
detriment of many children.
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When, amongst adults, who are given the power, there are people with an impaired psycho-
sexual development, a volatile mix is created.

Although the primary responsibility for the sexual abuse of an individual lies with the abuser
and the institution of which they were part, we cannot avoid the conclusion that the problems
faced by many people who have been abused are the responsibility of our entire society.
Society’s values and mechanisms which were available to regulate and control aberrant
behaviour failed.

This is readily understood when you consider the number of institutions, both government and
non-government, where inadequate supervision and management practices have been revealed
and acknowledged by contemporary leaders of those institutions.

It is confirmed by the development, in recent years, of regulatory control by government over
many institutions which provide for children, and the development of education programs and
mechanisms by which problems can be more readily brought to attention.

The most obvious is Working with Children regulations, but there are many others. | am sure
that we all hope that from the tragic personal stories and institutional failures revealed in
our public hearings the community will be reminded that both individual institutions and
governments failed in their responsibility for children.

Where once silence was demanded, a child’s complaint, however tentative in its
communication, must be heard and given an appropriate response. Whatever the nature of the
institution and however its members are respected by the community we must all accept that
there may be members of trusted institutions who fail in their duty towards children.

The power of the institution must never again by allowed to silence a child or diminish the
preparedness or capacity of adults to act to protect children.

The Royal Commission has, so far, received 13,256 allegations within our terms of reference.
Approximately half of those allegations relate to faith based institutions. We have received 399
allegations in respect of abuse by members of Uniting Church institutions.

This figure represents approximately 3% of the total number of allegations. In addition we have
received 106 allegations in respect of abuse by members of Presbyterian Church institutions
and 62 in respect of abuse by members of Methodist Church institutions, the majority of which
relate to incidents occurring prior to 1977. Of the 399 allegations 173 relate to institutions
involved in out of home care. 164 relate to boarding schools.

The Uniting Church institution with the highest number of allegations is Knox Grammar School
with 137 allegations. That school was the subject of a public hearing of the Royal Commission in
February this year. In total we have received allegations in relation to 132 institutions which are
either Uniting Church, Presbyterian or Methodist institutions.
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During the course of our work the Commissioners have learnt much about the way in which
an institution’s culture may contribute to, or facilitate, the abuse of children in its care.

We know that enhancing institutional accountability encourages positive changes in
institutional behaviour.

The inevitable question, is in what circumstances, if any, should an institution be made
responsible for the sexual abuse of a child by a member of that institution? If it is the case that
an institution should be made responsible how, as a society, should we require the institution
to take responsibility? Is it preferable that survivors use the civil justice system? Is that system
operating fairly for survivors of child sexual abuse? Should we create a redress scheme? And
what about the criminal law?

These are issues the Royal Commission must consider. | wish to speak a little on each of these
issues today.

Our terms of reference require us to consider justice for survivors. There are three avenues
through which justice can be provided. The first two are the civil and criminal justice system:s.
However, legal proceedings often present insurmountable challenges, both financial and
emotional, to survivors.

There can be no doubt that for many people their only opportunity for justice will be through an
effective redress scheme.

The issue of redress raises many complex questions. They include who should be eligible, how
should a scheme be funded, who should manage it, and what benefits should it provide.

Two key requirements have been identified. The first is that the scheme must be structured

in a way to ensure its independence. The institution in which abuse occurred should not be

the scheme’s decision maker. A conflict of this nature has been a troublesome aspect of some
redress schemes in the past. The second is that survivors should be treated equally regardless of
the institution in which they were abused.

There are a number of forms that a redress scheme might take. One approach favoured
by almost all of the institutions and survivor groups consulted with is a national scheme
administered by the Commonwealth but funded by the relevant institutions, including the
various governments where institutional failures have occurred.

This is self-evidently the approach which will meet the objective of equal justice for survivors.
Each institution’s contribution to the cost of the scheme, including its administration, should be
in proportion to the number of survivors abused in that institution. Of course some survivors
will have been abused in institutions which no longer exist or which have no money. Ensuring
funding for these survivors is a fundamental requirement of a just scheme.
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For redress to be effective it must respond to the ongoing needs of survivors. It is clear that
survivors need an apology from the institution. There must also be funding for counselling and
psychological care. A money sum which adequately recognises the wrong done to the individual
is also essential.

It is now accepted that abuse can impact a survivor’s personal development in a number of
ways. It can affect an individual’s ability to complete their education, to maintain a job and to
establish personal relationships.

A monetary payment by the institution can serve the dual purpose of both recognising the harm
suffered by the survivor, as well as providing financial assistance to the many people who, as a
result of their abuse, are struggling to secure the basics of life.

Our recommendations on redress will be made public after the publishing of the Commission’s
Final Report on Redress and Civil Litigation very soon. Our report will be provided to
government within a few weeks.

In the last twenty years there have, in some countries, been significant developments in the
law relating to the liability of institutions for the sexual abuse of children by members of that
institution. The courts in both the United Kingdom and Canada have developed the law so
that, depending on the circumstances, an institution can be made liable for the deliberate
criminal act of a member of that institution, even when the institution itself has acted without
negligence. This is not currently the position under Australian law.

While the High Court judges in Lepore, the leading Australian case on this issue, divided in their
reasoning, a majority did not consider that vicarious, or strict, liability should be imposed on an
institution if a child entrusted to its care was sexually abused.

This issue is often framed in terms of whether it is fair for an institution, which has not been
negligent, to be made liable for the criminal act of a member. However, it should be born in
mind that the relationship between a child and an institution will typically come about because
of an offer made by the institution to care, and provide a safe environment, for the child.

Prior to its consideration by the High Court, the Lepore case passed through the New South
Wales Court of Appeal. The Court of Appeal, by a majority, held that the state of New South
Wales, was liable for the sexual abuse committed against a pupil by a teacher employed by
the State.

President Mason addressed the fairness issue directly. His Honour stated that arguments that

it is unfair that an employer should be held responsible lose their force when is recognised that
most employers will not bear the costs personally (the insurer will), and that while an employer
may be innocent, so too is the plaintiff.
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The issue was starkly illustrated by the discussion in one of our roundtables. A woman with

a senior management role in a child care provider was asked the question as to what she
believed was the appropriate response of the law in the event that a child was sexually abused
while in care.

She responded that as a manager of such an enterprise, without negligence by the provider,
she would not want the provider to be liable for the deliberate criminal act of a member or
employee of the institution.

Her position was different when she looked from the position of a mother. As a mother of the
child who she had placed in the care of the provider she would definitely want the provider to
be liable even if it had not itself been negligent.

The Commissioner’s recommendations on this issue will be made plain when the report
is published.

A second issue that has arisen in the civil litigation context is the availability of a defendant that
a survivor can sue. This issue is particularly acute for survivors who were abused by persons
associated with faith-based institutions.

While it is true that a survivor will always have a cause of action against their abuser, there are
a number of practical reasons why they may either prefer, or only be able, to sue the institution
in which their abuse occurred. Their abuser may be dead, have no money or, particularly when
the abuse occurred when the survivor was very young, the abuser may not be able to be
accurately identified.

Under the law in Australia unincorporated associations, including many religious organisations,
do not have a distinct legal personality. As a result they cannot be sued. It is common for their
assets to be subject to a trust created by statute. This can result in a significant impediment for
survivors who wish to pursue legal proceedings against some faith based institutions.

This issue has arisen in a number of the Royal Commission’s case studies. In case study 8 we
heard evidence concerning Mr John Ellis” attempts to recover damages for the abuse committed
against him by an Assistant Priest from the Sydney Archdiocese. Mr Ellis could not sue the
Catholic Archdiocese of Sydney because of its unincorporated status.

As a result he commenced proceedings against alternative defendants including the Trustees of
the Roman Catholic Church, a statutory body corporate established under the Roman Catholic
Church Trust Property Act 1936 (NSW), and the Archbishop of Sydney.

The New South Wales Court of Appeal held that the Trustees were not liable for Mr Ellis’
a