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A. Introduction

To what extent should Australian and British cowdstinue to look to one another? To
the extent that they do, how cautious or criticabidd the examination be? Two
conflicting views expressed earlier this year, 6rahd 28 July, may be mentioned. One
is that of Lord Neuberger PSC, writing for a unaoirs Supreme Court, and in a passage
emphasised when giving the seventh John Lehane Kimicecture in August in
Sydney, which nevertheless bears repetition:

“As overseas countries secede from the jurisdicbbrthe Privy Council, it is
inevitable that inconsistencies in the common laW develop between different
jurisdictions. However, it seems to us highly dasie for all those jurisdictions
to learn from each other, and at least to leanawvodr of harmonising the
development of the common law round the world.”

The other is that of Sir Anthony Mason, who saigaminterview that there was limited
value in comparative jurisprudence in the caseutllip law, as opposed to private law
decisions:

“Now, early on, | was inclined to think that cadesm other jurisdictions had
very high value and | must say that as time hasq@hsny view has qualified to
some extent. There are a number of reasons for@me is the sheer volume of
cases from overseas jurisdictions. Another is #ut that, in order to understand
the significance of an overseas decision and iisevid Australian jurisprudence,
you have to have a very good understanding of tifieurin which that decision
came into existence. This is particularly true ablic law decisions. It's more
true of public law decisions than private law demis. And you can make a very
big mistake by, as it were, relying on or takingaatage of, an overseas decision
if you don’t have sufficient background knowledgéou can find that the

" | wish to acknowledge Ms Jennifer Hoy's assistandée preparation of this paper.

! FHR European Ventures LLP v Cedar Capital Partniek€ [2014] UKSC 45; [2014] 4 All ER 79 at
[45]. See also the consideration of AustralianwNiealand and North American cased.awrence v Fen
Tigers Ltd[2014] UKSC 13; [2014] AC 822 at [241]-[243].

2 Katy Barnett, ‘Sir Anthony Mason Reflects on Judgin Australia and Hong Kong, Precedent and
Judgment Writing’ on Opinions on High (28 July 2)14http://blogs.unimelb.edu.au/opinionsonhigh/
2014/07/28/barnett-mason/>.



decision was dictated by some consideration thanas expressed in the
judgments but really is foreign to Australian cincstances.”

This paper seeks, in light of those remarks, torema the current approach in the United
Kingdom to two administrative law topics of recagi importance: the distinction
between questions of fact and questions of law, thedapproach taken by courts to
Ministerial certificates.

B. Thefact/law distinction - overview

The distinction between questions of fact and qomestof law is fundamental in the
Australian and British legal systems, and not myeneladministrative law. It is basal
throughout a criminal trial, and it determines wteeta criminal appeal lies as of riglor
whether a judge may submit a question of law toGbart of Criminal Appeal. Despite
its importance in this area, it is far from simpl&.was in this context that Lord Devlin
famously said

“The questions of law which are for the judge fatb two categories: first, there
are questions which cannot be correctly answeredmxby someone who is
skilled in the law; secondly, there are questiohsfamt which lawyers have
decided that judges can answer better than juries.”

There is no reason why this badly-named distincooight be the same in the very
different context of administrative law, but, asllwhe seen below, Lord Devlin's
statement has been applied and extended in adratiistlaw in the United Kingdom.

In administrative law, the distinction matters hesm of statutes — statutes which give an
“appeal” delineated by “questions of law”, or “erif law” or “in point of law”® These
include the various administrative “appeals” — sashthat from decision-makers within
the former Administrative Decisions Tribunal (noWCAT) to the Appeal Panélor from
the Administrative Appeals Tribunal to the FedeZalurt® or from a Commissioner of
the Land and Environment Court exercising Clasgrikdiction to a judge of that Court

and ultimately to the Court of Appeal. The distinction is central to common law

% SeeCriminal Appeal Act 191ZNSW), s 5(1). It and its other Australian couptts are largely
modelled upon theCriminal Appeals Act 1907UK). The compromise that led to the distinctian i
discussed in R Pattenddinglish Criminal Appeals 1844-194@larendon Press, Oxford, 1996, pp 92-95.
* SeeCriminal Appeal Act 1912NSW), ss 5A, 5B, 5BA, 5BB.

® Trial by Jury, 1956, 61.

® SeeKostas v HIA Insurance Services Pty [26810] HCA 32; 241 CLR 390 at [82]-[91].

" SeeCivil and Administrative Tribunal Act 20X8ISW), s 80.

8 Administrative Appeals Act 1976th), s 44.

° SeeLand and Environment Court Act 199SW), s 56A and 57(1).
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doctrines such as error of law on the face of dw®nmd, which in turn informs grounds of
review under s 5(1)(f) of th&D(JR) Act. Further, common law doctrines such as the “no
evidence ground” themselves raise an error offaw.

The notion of curial review confined to questiorisaov administrative tribunals is well-
entrenched and once again has an English sourice.system of “appeal” by way of a
stated case on a question of law, which could badt unilaterally without the consent
of the tribunal, flourished in the growth of tritals in the nineteenth century with the rise
of the administrative state, especially in relatimn taxation, and has been studied
insightfully by Professor Chantal StebbirigsAs will be seen below, commonly in the
current system of administrative law in the Unit&ghgdom, tribunal review by
“appellate” panels, and curial review of such “dfgie” tribunals, is likewise confined
by reference to questions of law or errors of law.

Despite (a) a common history, (b) the use of theesterms in statutes and common law
doctrines and (c) functional similarities in thestgms of administrative review, there
appears to be a large divergence between Austnatiahe United Kingdom.

Famously, it is not easy to distinguish, in anytipatar context, what amounts to a
guestion of law as opposed to a question of fdot.Director of Public Prosecutions
(Cth) v JM* a snapshot of the current Australian position imayound:

“No doubt, it is important to recognise that s 3)2¢f the [Criminal Procedure
Act] permits reservation of only questions of laov tletermination by the Court
of Appeal. As cases likBlue-Metal Quarries, Federal Commissioner of Tamati
v Broken Hill South Lté&ndCollector of Customs v Agfa-Gevaert lalll show, it
may therefore be necessary to distinguish betweestipns of law and questions
of fact. And drawing that distinction may not besyaAs this Court said iAgfa-
Gevaert ‘no satisfactory test of universal applicatiors lyat been formulated’ for
doing so.”

In Agfa-Gevaert a unanimous High Court identified an error of lawgiving legal
meaning to the term “silver dye bleach reversatess”. The Court applied what Kitto J
had said inNSW Associated Blue-Metal Quarri@956) 94 CLR 509 at 511-2 that the
determination whether an “Act uses an expressioim .any other sense than that which
they have in ordinary speech” is always a quesiidaw:*3

19 SeeKostas v HIA Insurance Services Pty [2610] HCA 32; 241 CLR 390 at [90]-[91].

1 C Stebbingsl.egal Foundations of Tribunals in Nineteenth-Ceptéingland (Cambridge University
Press, Cambridge, 2006), pp 241ff.

1212013] HCA 30; 87 ALJR 836 at [39].

13 Collector of Customs v Agfa Gevaert I(i®96) 186 CLR 389 at 397.



“All that is required for a reviewable questionlaiv to be raised is for a phrase to
be identified as being used in a sense differanhfthat which it has in ordinary
speech.”

The position in the United Kingdom is very diffeten

(b) Jonesv First Tier Tribunal

In Jones v First Tier Tribunaf the question was whether the severely injurededmf a
lorry could claim under a Criminal Injuries Compatisn Scheme which turned on him
being a victim of “criminal injury”, a statutory m@ which was relevantly defined to
include a “crime of violence”. Mr Jones’ lorry hadllided with another lorry ahead of
him, which had braked suddenly when Mr Barry Hugjuesped out in front of it. Mr
Hughes was killed instantly, and the court procdenie the basis that he had intended to
kill himself.

All members of the Supreme Court agreed with Loadn@ath JSC, who reviewed a line
of decisions which gave deference to the decisadrtbe tribunal and its predecessors,
starting with the judgment of Lawton LJ R v Criminal Injuries Compensation Board,
ex parte Weht)®

“It is for the board to decide whether unlawful dont, because of its nature, not
its consequence, amounts to a crime of violence.l.do not think it prudent to
attempt a definition of words of ordinary usageEimglish which the board, as a
fact finding body, have to apply to the case bethem. They will recognise a
crime of violence when they hear about it, everugfivas a matter of semantics it
may be difficult to produce a definition which istrtoo narrow or so wide as to
produce absurd consequences...”

The inchoate deference to the board’s construatioftrime of violence” seen in that
passage has become more formal, largely (so it Se@s a consequence of Lord
Hoffmann’s influence. IMMloyna v Secretary of State for Work and Penstérisord
Hoffmann referred to Lord Devlin’s statement thiatre are two categories of questions
of law in a criminal trial, and added:

“Likewise it may be said that there are two kindsjoestions of fact: there are
guestions of fact; anthere are questions of law as to which lawyers have
decided that it would be inexpedient for an appellate tribunal to have to form

an independent judgment. But the usage is well established and causes no
difficulty as long as it is understood that the @egto which an appellate court

1412013] UKSC 19; [2013] 2 AC 48.

1511987] QB 74 at 79, followed iR (August) v Criminal Injuries Compensation Appdzsiel[2001] QB
774 and in Scotland i@, Petitionerl999 SC 551.

1612003] UKHL 44; [2003] 4 All ER 162 at [26]-[27&mphasis added.
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will be willing to substitute its own judgment foinat of the tribunal will vary
with the nature of the question ... "

In Lawson v Sercd’ the issue was the application of eployment Rights Act 1996
“peripatetic employments”, involving substantial lwautside the UK. The decision is
probably more widely known as a conflict of lawsseabut it reiterates the law/fact
distinction, because a question of law was idestifi Lord Hoffmann saidf

“Like many such decisions, it does not involve &ngding of primary facts (none
of which appear to have been in dispute) but afuatian of those facts to decide
a question posed by the interpretation which | hewggested should be given to
section 94(1), namely that it applies to peripatetnployees who are based in
Great Britain. Whether one characterizes this as a question of fact depends,
as | pointed out in Moyna v Secretary of State for Work and Pensions [2003]
UKHL 44; [2003] 1 WLR 1929, upon whether as a matter of policy one
thinks that it is a decision which an appellate body with jurisdiction limited

to errorsof law should be ableto review. | would bereluctant, at least at this
stage in the development of a post-section 196 jurisprudence, altogether to
exclude aright of appeal. In my opinion therefore, the question of whetlwar,
given facts, a case falls within the territoriabge of section 94(1) should be
treated as a question of law. On the other hanslaitquestion of degree on which
the decision of the primary fact-finder is entitlex considerable respect. In the
present case | think not only that the Tribunal wastled to reach the conclusion
which it did but also that it was right...”

In an article inPublic Law five years agd? Lord Carnwath had written of these
developments:

“The idea that the division between law and facudti come down to a matter of
expediency might seem almost revolutionary. Howetke passage did not
attract any note of dissent or caution from theeothembers of the House. That it
was intended to signal a new approach was confirmednother recent case
relating to a decision of an employment tribuhawson v Serco

Two important points emerge fromSércgd. First, it seems now to be
authoritatively established that the division bedwelaw and fact in such
classification cases is not purely objective, butsintake account of factors of
‘expediency’ or 'policy’. Those factors include th#ity of an appeal, having
regard to the development of the law in the paldicdield, and the relative

1712006] UKHL 3; [2006] 1 All ER 823.
1812006] UKHL 3; [2006] 1 All ER 823 at [34], emphasdded.
19 “Tribunal Justice, A New Start” [2009]L 48 at 63-64. Lord Carnwath was formerly Seni@sittent of

Tribunals. The same emphasis on policy may be iseay v Hosebay Ltf2012] UKSC 41; [2012] 4 All
ER 1347 esp at [26]-[29] on whether the meaninthofise” is a question of law.



competencies in that field of the tribunal of faatthe one hand, and the appellate
court on the other. Secondly, even if such a qoess classed as one of law, the
view of the tribunal of fact must still be given iget.”

Before returning taJones three observations may be made. First, the casmighasis
on “expediency” is very different from the Austeali approach, which more closely
respects and adheres to the precise language sfatute. Whatever view be held as to
the utility in assaying a taxonomy of appeals “ofquastion of law” or “with respect to a
qguestion of law” or from decisions which “involve question of law”, it is plain in
Australia that the starting point is the languadiehe statuteé® which must mean that
those textual distinctions are important. The fopuAustralia is on the wide variety of
“appeals” differently formulated by reference tautsgtions of law” or “error of law”.

Secondly, on one view the United Kingdom approasmss highly circular. The scope
of the (evidently limited) statutory appeal is coned by the appellate body by reason of
what it thinks is the appropriate scope of the appand seemingly in light of the
particular facts of the case. Indeed, if whataiisl $n Sercoabout “at least at this stage in
the development of a post-section 196 jurispruderscéaken at face value, it suggests
that the scope of the appeal turns on the extewhtoh a body of law has been worked
out by the tribunal.

Thirdly, whatever one’s attitude to these developtaide, it must be said that there is at
least a high degree of transparency in what is iogu In November 2013, Lord
Carnwath wroté?

“In 19 years as a judge of administrative law cake&snnot remember ever
deciding a case by simply asking myself whethea@ministrative decision was
‘beyond the range of reasonable responses’, sii Whether it has caused me
logical or moral outrage. Nor do | remember evéarags myself where it came on
a sliding scale of intensity. My approach | susgess been much closer to the
characteristically pragmatic approach suggestetidsg Donaldson in 1988, by
way of a rider to what Lord Diplock had said @CSU ‘the ultimate question
would, as always, be whether something had gonagvod a nature and degree
which required the intervention of the court arida, what form that intervention
should take’. If the answer appears to be yes, tmnlooks for a legal hook to
hang it on. And if there is none suitable, one megd to adapt one.”

Finally, if all that seems foreign to Australianesy it nevertheless appears to have been
well-established when the 2007 administrative lafenms were enacted. It is, to say the
least, arguable that when in 2007 appeals to theetJpribunal and thence to the High
Court turned on error of law, the principles alneadtablished by the House of Lords

2 SeeKostas v HIA Insurance Services Pty [2610] HCA 32; 241 CLR 390 at [89].

2 “From judicial outrage to sliding scales — wheexifor Wednesbury?” (cited by C Forsyth, “Doctrine
Conceptual Reasoning, and Certainty in the Legal océss”, pp 13-14), at
http://www.supremecourt.uk/docs/speech-131112-tandwath.pdf.
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were confirmed by the same statutory language.edddthere are suggestions in the
extrinsic materials to that effet®.In particular, because the content of a “questibn
law” turns on factors of “expediency” or “policythe restructuring of administrative law
in the United Kingdom and the creation of the Uppebunal in 20072 (which, despite
its name, is a superior court of record and is ablento judicial reviewj? gave rise to
new gestions, which were raised in Lord Carnwatirscle, and then repeated in
Jone

“[W]hat if there is an intermediate appeal on lamlyoto a specialist appellate
tribunal? Logically, if expediency and the competenf the tribunal are relevant,
the dividing line between law and fact may vargath stage. Reverting to Hale
LJ's comments inJooke v Secretary of State for Social Secyggp2] 3 All ER
279 paras 5-17], an expert appellate tribunal, sashthe Social Security
Commissioners, is peculiarly fitted to determing, movide guidance, on
categorisation issues within the social securitfieste. Accordingly, such a
tribunal, even though its jurisdiction is limited terrors of law', should be
permitted to venture more freely into the 'greyeaseparating fact from law, than
an ordinary court. Arguably, 'issues of law' irstbontext should be interpreted as
extending to any issues of general principle aiifigcthe specialist jurisdiction. In
other words, expediency requires that, where Radid has established such a
specialist appellate tribunal in a particular fieid expertise should be used to
best effect, to shape and direct the developmelatwtind practice in that field.”

At the conclusion of his judgment, Lord Carnwatfi 4

“For the purposes of the present appeal it is uessary to consider further the
working out of these thoughts. In the present cantbey provide support for the
view that the development of a consistent apprdackhe application of the

expression ‘crime of violence’, within the statyt@cheme, was a task primarily
for the tribunals, not the appellate courts.”

22 For example, see para 7.19 of the White Papern &@peal from a first instance tribunal should
generally be limited to a point of law, althoughr fmme jurisdictions this may in practice be intetpd
widely, for instance to allow for guidance on vdlaa principles in rating cases. The general pplecis
that an appeal hearing is not an opportunity tgdte again the factual issues that were decided at

the first tier. The role is to correct errors and tmpose consistency of approach.” See
http://www.dca.gov.uk/pubs/adminjust/transformfodit.

% pursuant to th@ribunals, Courts and Enforcement Act 20Q¥K), which in turn followed the 2001
report of Sir Andrew LeggattTribunals for Users, One System, One Senaoel a White Paper,
Transforming Public Services: Complaints, Redaess Tribunals(tabled July 2004).

24 SeeR (on the application of Cart) v Upper TriburfaD11] UKSC 28; [2012] 1 AC 663.

%[2013] UKSC 19, [2013] 2 AC 48 at [48].

% [2013] UKSC 19, [2013] 2 AC 48 at [47].



Lord Walker, Lady Hale and Lord Sumption agreeddak Lord Hope, who added at
[16]:

“| agree with Lord Carnwath for all the reasonsghees that it is primarily for the
tribunals, not the appellate courts, to developoasistent approach to these
issues, bearing in mind that they are peculiarlyl Vitted to determine them. A
pragmatic approach should be taken to the divitimgybetween law and fact, so
that the expertise of tribunals at the first tied dhat of the Upper Tribunal can be
used to best effect. An appeal court should notuwentoo readily into this area
by classifying issues as issues of law which aaflyrdest left for determination
by the specialist appellate tribunals.”

(c) Responseto Jones

There is a very large difficulty in resorting toxfeediency” and “policy” wherdoth
internal appellate reviewand curial review, are circumscribed by “error of law’As
Lord Carnwath said, it may be perceived to be dbsr for internal review to be
relatively broad, and curial review to be relatiwalarrow. One example is where an
appellate tribunal gives what in the United Kingdara known as “factual precedents” to
first instance decision-makers within the triburathere are often issues warranting
guidance which fall outside a “question of laf{”.But if that is the position, then the
samdanguage in theameadministrative review is givedifferentmeanings.

There is a further consequence, not yet worked imuthese cases. In the United
Kingdom, essentially all errors of law are jurigiboal ?® and there is no notion of non-
jurisdictional error of law on the face of the resto How that is to be reconciled with the
pragmatic flexibility given to “error of law” remas to be seeff.

If all that seems foreign, the question of what wasrime of violence” returned to the
Court of Appeal inCriminal Injuries Compensation Authority v Firstefi Tribunal
(Social Entitlement Chambet} where a dog which was known to be aggressive
approached a cyclist who swerved into the pathadraand was severely injured. It was
common ground that an offence under @ngerous Dogs Act 199(1UK) had been
committed; what was controversial was whether thegis a “crime of violence”. The
tribunal awarded substantial damages on the bé&sis the injuries were directly

27 See for exampl&ecretary of State for Home Department v MN and(8d6tland)[2014] UKSC 30;
[2014] 1 WLR 2064 at [28]-[30] and [44]-[51] on these of (anonymous) linguistic analysts in asylum
cases.

28 Following Anisminic Ltd v Foreign Compensation Commis§k®69] 2 AC 147 andR v Hull University
Visitor; ex parte Pag§l993] AC 682. For the exceptions, see M Leemifgthority to DecideFederation
Press, 2012, pp 76-79.

29 Cf “Judges facing such difficult questions are stimes tempted to manipulate the distinction betwee
law (which is always jurisdictional) and fact (whienay be non-jurisdictional and so need only comply
with the “rationality standard”)...”: H W R Wade a@lF ForsythAdministrative LawOxford University
Press, 11 ed, 2014, p 216.

30 [2014] EWCA Civ 65; [2014] WLR (D) 45.



attributable to a crime of violence. The CourtAgpeal, conscious of what had been
held inJones found that the tribunal had given no reasonsfifating that there was a
crime of violence, and concluded that where thess at most negligence on the part of
the owners of the dog. It followed that it was mgan law to conclude that such a crime
had been committed.

Jonesis criticised by Christopher Forsyth, in part besm it “sits uneasily with the
growing acceptance in other cases of error of natéact as a ground of judicial
review” ! He wrote®

“This pragmatic approach to the distinction betwéem and fact is difficult to
reconcile with the general thrust and purpose eflélw of jurisdiction: to place
objective limits on powers. And if “law” and “factire to be manipulated by the
courts to ensure the best use of the expertisgbaingls (asJonessuggests) on
grounds that have nothing to do with law or fabpdd we not call them Laurel
and Hardy or Wallace and Gromit! Perhaps morestedilly one might call them
‘questions of correctness’ and ‘questions of ratly’.”

This may be contrasted with the Australian positioA Federal Magistrate who
proceeded on the basis that the (specialist) tabumas arguably correct in its
construction of the law was found iNlinister for Immigration and Citizenship v
Yucesalt to have committed error, on the basis that “evegal question has one right

answer”* As Mark Aronson long ago safd:

“Misunderstanding the governing law has always beemrror of law in its own
right, and that should include misunderstandinglégal meaning of a statutory
term, ordinary or special. Misunderstanding is éneor, and that can occur in
relation to ordinary as well as technical termsotiner words, the proper meaning
of anylegal term should itself be a question of law.”

31 This tendency is not confined to the United Kingdo Elias CJ has said, “Indeed, | am attractettéo
simpler view that error of law is reached wheneaebody entrusted with a determination of fact has
reached a conclusion that is clearly wrong or igeasonable”. Vodafone, Telecom, Commerce
Commission2011] NZSC 138 at [16] (cf the more conventioaglproach of Blanchard, McGrath and
Gault JJ at [50]-[58], by reference Edwards v Bairstowf1956] AC 14 at 36 an®& v Monopolies and
Mergers Commission, ex parte South Yorkshire Tramdgd [1993] 1 WLR 23 at 29-32).

32 C Forsyth, “Doctrine, Conceptual Reasoning, andai#y in the Legal Process”, draft paper presgnte
at a conference “Process and Substance in Pubkt, IGambridge, 17 September 2014.

33[2008] FCAFC 110; 169 FCR 202.

34 See M Aronson and M Grovedudicial Review of Administrative Actiphawbook Co, B ed 2013,
pl94.

% M Aronson, “Unreasonableness and Error of Law'0(P024(2)UNSWLJ315.



The United Kingdom approach is foreign to fundamkmbotions of the role of the
judiciary in this country, notably the importance blarshall CJ’s statement Marbury
v Madison®

“It is, emphatically, the province and duty of tjuelicial department to say what
the law is.”

See for example the (appropriately) strongly wordedicism in Commissioner of
Taxation v Indooroopilly Children Services(Qld) Ri,>” where Allsop J observed that
this statement has repeatedly been recognisednaslct the administration of justice
and to the relationship between the judiciary axetative®

C. Review of Ministerial override powers

Legislation not uncommonly establishes a mecharfmnreview of executive action,
often including merits review, but reserves a poteedoe exercised by a Minister to veto
what would otherwise be the operation of the meisinan One example is found in
Aboriginal Land Rights Act 1983NSW), s 36(8), which provides for a certificateigfh

is “final and conclusive evidence” and “shall no¢ lealled into question in any
proceedings nor liable to appeal or review on amuigds whatever” of whether land is
needed or likely to be needed as residential lanfroan essential public purpose and
therefore is not “claimable Crown land”.

In Australia, notwithstanding the most robust ptivea clause, exercises of such powers
by Ministers are unquestionably reviewable forgdiitional errof’ There is a line of
authority in the English Court of Appeal, presentylminating in Evans (On the
Application Of) v The Information Commissiofirtaking a significantly different
approach. The hearing is set down before the Swf@ourt on 24 and 25 Novemier.

% 5US 87 at 111 (1803).
3712007] FCAFC 16; 157 FCR 325 at [2]-[6] (AllsopStone and Edmonds JJ agreeing).

3 [2007] FCAFC 16; 157 FCR 325 at [5], by referetmattorney-General (NSW) v Qu{i990) 170 CLR
1 at 35-36;Corporation of the City of Enfield v Developmerdgsistance Commissiof2000] HCA
5;(1999) 199 CLR 135 at [42]-[44] antruth About Motorways Pty Ltd v Macquarie Infrastture
Investment Management L2000] HCA 11; 200 CLR 591 at [116].

39 See for exampl&ISW Aboriginal Land Council v Minister Administeyithe Crown Lands Act (No 2)
[2008] NSWLEC 13 at [94]-[104].

“0[2014] EWCA Civ 254; [2014] 2 WLR 1334, noted (201.30LQR552.
“1 The Supreme Court website provides dates, anchbesrapositions, of imminent appeals as well as an
overview of the issues involved. Thus the propdsedch of Lord Neuberger, Lady Hale, Lord Mance,

Lord Kerr, Lord Wilson, Lord Reed and Lord Hughesréevealed at http://supremecourt.uk/cases/uksc-
2014-0137.html.
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The litigation concerns letters from the PrinceVdéles to Ministers, which were the
subject of a freedom of information applicationdanhich may have created a new
constitutional convention: preparation for kingshi Disclosure was ordered by the
Upper Tribunal. An appeal lay (on questions of)l&nom that decision. However, rather
than exercising a right of appeal, the Attorney-&ahinvoked s 53(2) of thiereedom of
Information Act 200QUK), and issued:

“a certificate stating that he has on reasonalargts formed the opinion that, in
respect of the request or requests concerned, Waseno failure falling within
subsection (1)(b) [ie a failure to comply with seotl1(1)(a) or (b)].”

Perhaps unsurprisingly, judicial review was soughtthe Minister's exercise of the
power. The Divisional Court described the veto powas a “constitutional aberration”,
but nevertheless dismissed an application for jebieview?? The Court of Appeal
allowed an appeal. The judgment was given by Ldydon, the Master of the Rolls,
with whom Richards and Pitchford LJJ agreed.

Lord Dyson relied on a line of decisions empowernegiew of such decisions on
grounds which appear to be fairly readily made aomtteed, those decisions were a
powerful reason to apply a narrower constructioa 8. One waR v Secretary of State
for the Home Department ex parte Dangehere an Iranian asylum-seeker’s account
was disbelieved by the delegate, but accepted dwplecial adjudicator, who dismissed
the claim on other grounds. He applied for exceyai leave to remain. When that was
rejected by the Secretary of State on the groumatshie did not accept the account of the
facts which had been accepted by the special adjtati judicial review was sought and
granted by Collins J, and an appeal dismissedgeJud said**

“The desirable objective of an independent scrutiiydecisions in this field
would be negated if the Secretary of State werileshto act merely on his own
assertions and reassertions about relevant faotsacy to express finding made
at an oral hearing by a special adjudicator who $eeh and heard the relevant
witnesses. That would approach uncomfortably clasedecision-making by
executive or administrative diktat. If therefore tBecretary of State is to set aside
or ignore a finding on a factual issue which hasrbeonsidered and evaluated at
an oral hearing by the special adjudicator he shewuplain why he has done so,
and he should not do so unless the relevant factiatlusion could itself be

“2R (Evans) v Attorney Geneff@013] EWHC 1960 (Admin); [2013] 3 WLR 1632.
43[1997] EWCA Civ 2704.

4 Simon Brown LJ wrote to the same effect: “It does seem to me reasonable for the Secretary té Sta
to disagree with the independent adjudicator whardhall the evidence unless only: (1) the adjudicat
factual conclusion was itself demonstrably flawed,irrational or for failing to have regard to matke
considerations or for having regard to immaterisss—none of which is suggested here; (2) freshnmhte
has since become available to the Secretary ofe Stath as could realistically have affected the
adjudicator's finding.”
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impugned onWednesburyprinciples, or has been reconsidered in the laht
further evidence, or is of limited or negligiblgsificance to the ultimate decision
for which he is responsible.”

Another was R (Bradley) v Secretary of State for Work and Rerss® The
Parliamentary Commissioner for Administration hasdaucted a statutory investigation
into certain alleged maladministration. The Sexuxebf State rejected her findings of
maladministration and her recommendation. His sieciwas the subject of a judicial
review challenge. The Court of Appeal appl@dnaei Sir John Chadwick summarised
his approach in the following terni8:

“I am not persuaded that the Secretary of State emt#tled to reject the
ombudsman's finding merely because he preferrethangiew which could not
be characterised as irrational. As | have saidiezairh this judgment, it is not
enough that the Secretary of State has reachealms/iew on rational grounds;
it is necessary that his decision to reject thewsiman’s findings in favour of his
own view is, itself, not irrational having regam the legislative intention which
underlies the 1967 Act: he must have a reasonr(tith@ simply a preference for
his own view) for rejecting a finding which the ondsman has made after an
investigation under the powers conferred by the”Act

In Evans,Lord Dyson said?

“I do not consider that it is reasonable for ancartable person to issue a section
53(2) certificate merely because he disagrees thighdecision of the tribunal.
Something more is required. Examples of what wauitfice are that there has
been a material change of circumstances sinceritenél decision or that the
decision of the tribunal was demonstrably flawedaict or in law. This was the
approach suggested by Simon Brown LIDanaeiin relation to the Secretary of
State's decision which contradicted the earlieisi@t of the special adjudicator.
It seems to me to be particularly apt in relatioséction 53(2).

On the approach of the Divisional Court to sect@(2), the accountable person
can override the decision of an independent andhitigb tribunal which (i) is
reasonable, (ii) is the product of a detailed exatidn (fairly conducted) of the
issues after an adversarial hearing at which atigghave been represented and
(i) is not challenged on appeal. All that is régd is that the accountable person
gives sensible and rational reasons for disagrewitigthe tribunal's conclusion.
If section 53(2) has that effect, it is a remarkable provision not only because

of its constitutional significance (the point emphasised by the Divisional

“5[2009] QB 114, [2008] EWCA Civ 36.
“6[2009] QB 114, [2008] EWCA Civ 36 at [91] (emptmsidded).

“7[2014] EWCA Civ 254; [2014] 2 WLR 1334 at [38]-[B9
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Court), but also because it seriously undermines the efficacy of the rights of
appeal accorded by sections 57 and 58 of the FOIA.”

This reasoning seems to be highly controversiahewethe United Kingdom, as the
(unusual) grant of leave directly from the CourtApipeal reveals, as does the criticism in
the latestaw Quarterly Review®

“[lt is also fairly clear that [s 53] was intendéd be a last-gasp opportunity for
government to overturn disclosure of informatiostiongly felt would not be in

the public interest to disclose. The Court of Aglpmakes no attempt to provide
any other meaning to s 53. The interpretation rgiteeit denudes s 53 of almost
the entirety of its purpose without even acknowieddhe fact. There is a strong
argument that the veto is constitutionally aberrdieitimate even, but it is what
Parliament has provided.”

There is force in the argument that the premisghef section was that the Minister
disagreed with a decision, on grounds that fellrtsbb giving rise to appellable error.
Those would appear to be the circumstances to wthiehprovision was squarely
directed. Further, on one view what this line off@rity indicates is either a willingness
to imply an obligation ofeasonableness exercises of Ministerial override, or else to
significantly expand review for want of rationalityrhat suggests another consideration
may be in play. Prominent in the litigation is mim that the veto power is not
compatible with EU law; there is a powerful inceastifor the legislation to be construed
so as to comply with EU law. The link between the is sometimes harder to s€e.
Finally, the references to tlwenstitutionalaspects of the legislation are, naturally, to be
understood very differently from constitutional angents in Australia.

D. Conclusion

The Australian and United Kingdom systems of adstiative law face the same
problems regarding the scope of internal and cuengkew, and use similar language, but
at least in the respects touched on in this paper; address those questions in very
different ways. That suggests a level of cautioouédd meet a submission framed on the
basis of British support for a proposition abow sitope of “question of law” or “error of
law”. However, it is also useful to compare thepenence, which in large measure
seems driven by the absence of something familigkustralian systems: review as of
right on a question of law, capable of being exgahtb questions of fact or mixed
questions of fact and law by leave.

“8 C Knight, “The Veto in the Court of Appeal” (201230LQR552 at 554.

9 Another example may be seenBank Mellat v Her Majesty’s Treasury (No[2D13] UKSC 38; [2014]
AC 700 at [5] and [52]; a third was the “discovenf’a right to privacy vindicated iDouglas v Hello! Ltd
[2001] QB 967 (ctEarl Spencer v United Kingdo(®998) 25 EHRRCD 105).

%0 See for exampl€rimes (Appeal and Review) Act 2Q0ISW), s 53.
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It is also seems fair to say that the full workingst of the pragmatic resort to
“expediency” have not as yet occurred in the UnK@tgdom; the same is probably true
in Australia of the constitutionalisation of “jud&tional error”. What is clear is that
guestions of internal coherence have meant thatrgiénce on critical points has
substantial consequences throughout the legalmyste

There are also other quite distinct consideratiomderlying the development of the law
in the two countries. In Australia, entrenchedieevfor “jurisdictional error” has seen
an expansion of that term, but nevertheless theepration of non-jurisdictional error of
law on the face of the record as a separate cateigoof vital importance where there is
a privative clausé® In the United Kingdom, the broad notion of theitiBh
“constitution” and the relationship between Britisknd European law influence
developments in ways that can be difficult to ap@te fully. Indeed, just as we do not
expect Australian constitutional law to resemblattim England and Wales (let alone
Scotland), perhaps it should be small surprise ddatinistrative law has also diverged.
The caution expressed by Sir Anthony Mason at titeed of this paper appears at least
in some instances to be well-founded. That sdidret is almost always merit in
considering how a legal system with a common ancestdresses similar problems.

1 See (for recent exampleg)ias v Director of Public Prosecution®012] NSWCA 302 at [5]-[7];
Bindaree Beef Pty Ltd v Rilg2013] NSWCA 305 at [63]-[69]Sinkovich v Attorney General of NSW
[2013] NSWCA 383 at [74]-[76];Public Service Association and Professional OffiteAssociation
Amalgamated Uniion of NSW v Secretary of the Tnyag2014] NSWCA 112 at [48]-[58]Roads and
Maritime Services v Porrg2014] NSWCA 30 at [59].
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