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FOREWORD BY CHIEF JUSTICE OF NSW

This Review provides information on the Court’s
stewardship of the resources made available to it.
The full details of the Court’s contribution to
the people of New South Wales exists in the
large volume of documentation produced -
encompassing tens of thousands of pages of
judgments and hundreds of thousands of pages
of transcript. The bald figures of filings, disposals
and pending caseload, upon which this Review
reports, cannot reflect the richness that is contained
in the considerable volume of documentation
which the Court’s judicial officers and registrars
generate in the course of the year.

An indication of the contribution made by the
Court, and the effectiveness and efficiency of its
procedures, can be gleaned from this Review,
which contains information of a quantitative kind
about how the Court has dealt with its caseload
and the speed with which litigants have had their
disputes resolved.

However, the primary measure of the Court’s
performance must be qualitative: fidelity to the law
and fairness of its processes and outcomes. This
Review sets out in short summary a few of the
cases decided in the year 2005. This is a small
sample of the 2,000 or so separate substantive
judgments delivered by the 51 judicial officers of
the Court.

Two particular matters are worthy of special
mention. First, this year, after a considerable
investment of time and effort, the courts of New
South Wales adopted a uniform set of court rules
for civil cases. Secondly, considerable progress
has been made in developing the CourtLink
system. These two matters will improve the cost
effectiveness of the administration of justice in this
State, both from the point of view of the courts
themselves and from the perspective of litigants.
They manifest the dedication of the judges and
officers of the Court to continued reform.

Throughout the vyear, the rule of law was
administered by the judicial officers of the Court
with a high level of independence, impartiality,
integrity, efficacy and efficiency. | am confident that
this will continue to be the case.

J J Spigelman AC
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Notable judgments

During 2005, the Court of Appeal handed down
481 judgments, and the Court of Criminal Appeal
delivered 463. In respect of its criminal and civil
trial work, the Court delivered 1,370 judgments at
first instance. Some judgments were particularly
notable either for their contribution in developing
the law, their factual complexity or the level of
public interest they generated. Summaries of a
selection of these judgments appear in Appendix
(i) to this Review.

Court operations

The avoidance of excessive delay remains a
priority for the Court. In most areas of its work, the
Court has been able to surpass results achieved in
2004, or at least maintain its position. Of particular
significance are the results achieved in the Court
of Criminal Appeal where the number of pending
cases has been reduced to the lowest level in 25
years. The Court operations chapter outlines the
specific time standards set by the Court along
with detailed analysis of the results achieved in
each jurisdiction. This chapter should be read in
conjunction with the comprehensive statistical
data tabled in Appendix (i) to this Review.

Education and public information

Many judicial officers updated and developed their
skills and knowledge during the year by attending
conferences, seminars and workshops. Some of
the educational activities were tailored specifically
to the Court’s needs, whilst others targeted
the international legal community. The Public
Information Officer continued to provide the
media, and consequently the general public, with
reliable information about contentious issues
or proceedings before the Court. The Court’s
Registrars spoke to 70 student and community
groups during the year, providing them with
a unique insight into the work of the Court and
its place in the State’s legal system. These are
some of the activities featured in Chapter 5 of
the Review.

Commencement of uniform civil procedures
and new Practice Collection

The Civil Procedure Act 2005 and attendant
Uniform Civil Procedure Rules 2005 substantially
commenced in August. The new legislation
consolidates provisions relating to civil procedures
that had previously been replicated in the
individual acts and rules governing the Local,
District and Supreme courts. The legislations’
commencement is the culmination of three years’
work spent identifying similarities and unnecessary
differences between civil procedures in these
jurisdictions, and finding ways to simplify processes
wherever possible. To coincide with the legislations’
introduction, the Court overhauled its Practice
Collection to ensure case management practices
are consistent with the legislations’ provisions and
terminology. For more information, refer to the
chapter entitled Other aspects of the Court’s work.

Pilot of CourtLink eFiling

In November, the Court invited a small group of
law firms to file documents electronically using
CourtlLink’s eFiling facility. The firms electronically
fled documents in Corporations and Possession
List matters for a trial period. The pilot group
observed cost and time reductions through eFiling
when compared with filing process over the
counter in the registry. The pilot of eFiling was
highly successful and a wider release is scheduled
for 2006. For more information on the CourtLink
project and the pilot of eFiling, refer to Other
aspects of the Court’s work.

Consultation with Court users

In 2005 the Court continued to work closely with
users to improve systems and procedures
through its network of Committees and User
Groups. Representatives on the Committees and
User Groups include judicial officers (from the
Court and other jurisdictions), senior registry staff
and representatives from justice agencies and the
legal profession. A list of the Court's Committees
and User Groups, and their members during
2005, forms Appendix (iii) to this Review.
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THE COURT’S JURISDICTION AND DIVISIONS

The Supreme Court of New South Wales:
our place in the court system

The court system in New South Wales is
structured on a hierarchical basis. The Supreme
Court is the superior court of record in New South
Wales and, as such, has an inherent jurisdiction in
addition to its specific statutory jurisdiction.

The Supreme Court has appellate and trial
jurisdictions. The appellate courts are the:

e Court of Appeal, and
e Court of Criminal Appeal.

The work of the first instance criminal and civil
jurisdictions, is divided between two Divisions:

e Common Law Division, and
e Equity Division.

This structure facilitates the convenient despatch
of business in accordance with the provisions
under section 38 of the Supreme Court Act 1970.

Section 23 of the Supreme Court Act 1970
provides the Court with all jurisdiction necessary
for the administration of justice in New South
Wales. The Supreme Court has supervisory
jurisdiction over other courts and tribunals in the
State. The Court generally exercises its
supervisory jurisdiction through its appellate
courts.

The Industrial Relations Commission of New
South Wales and the Land and Environment Court
of New South Wales are specialist courts of
statutory jurisdiction. The Judges of these courts
have the status of Supreme Court Judges.

The District Court of New South Wales is
an intermediate court whose jurisdiction is
determined by statute. The Local Court sits at the
bottom of the hierarchy of New South Wales
courts, and has broad criminal and civil
jurisdictions. There are also tribunals and
commissions in New South Wales with statutory
powers similar to the District and Local Courts.

Figures 2.1 and 2.2 overleaf illustrate the court
hierarchy in New South Wales and the gateways
to appeal in the criminal and civil jurisdictions.

Court of Appeal

The Court of Appeal is responsible for hearing
appeals in civil matters against the decisions of the
judicial officers of the Supreme Court, other
courts, commissions and tribunals within the
State, as prescribed in the Supreme Court
Act 1970.

Court of Criminal Appeal

The Court of Criminal Appeal hears appeals from
criminal proceedings in the Supreme Court, the
Industrial Relations Commission, the Land and
Environment Court, the District Court and the
Drug Court. Appeals may challenge convictions
and sentences imposed upon indictment or in the
trial court’s summary jurisdiction, or interlocutory
orders made by the trial court. Appeals from
committal proceedings in the Local Court may
also be heard in certain circumstances.

Sittings of the Court of Criminal Appeal are
organised on a roster basis whilst taking into
account the regular judicial duties and
commitments of the Judges who form the Court’s
bench. The Judges who sit in the Court of
Criminal Appeal are the Chief Justice, the
President, the Judges of the Court of Appeal, the
Chief Judge at Common Law and Judges of the
Common Law Division.



Common Law Division

The Division hears both criminal and civil matters.
The criminal matters heard involve homicide
offences and offences where the prosecution
seeks life imprisonment. Other matters involving
serious criminality or the public interest may be
brought before the Court with the Chief Justice’s
approval. The Judges of the Division also hear bail
applications, matters concerning proceeds of
crime, and post-conviction inquiries.

The Division deals with all serious personal injury
and contractual actions, in which the Court has
unlimited jurisdiction. The civil business of the
Division also comprises:

e claims for damages;

e claims of professional negligence;

e claims relating to the possession of land;

e claims of defamation;

e administrative law cases seeking the review of
decisions by government and administrative
tribunals; and

e appeals from Local courts.

Equity Division

The Equity Division exercises the traditional Equity
jurisdiction dealing with claims for remedies, other
than damages and recovery of debts, including
contractual claims, rights of property, and
disputes relating to partnerships, trusts, and
deceased estates. The Division hears applications
brought under numerous statutes, including the
Corporations Act 2001 (Commonwealth), the
Family Provision Act 1982, and the Property
(Relationships) Act 1984. The Division also
handles a diverse range of applications in the
areas of Admiralty law, Commercial law,
Technology and Construction, Probate and the
Court’s Adoption and Protective jurisdictions.



FIGURE 2.1 NSW COURT SYSTEM - CRIMINAL JURISDICTION

High Court of Australia

Court of Criminal Appeal

Supreme Court Industrial Relations

Land and Environment
of NSW Commission of NSW* Court of NSW
District Court Drug Court
of NSW of NSW**

Local Courts*

Note: the above diagram is a simplified representation of the appeal process in NSW. Actual appeal rights are determined by the relevant legislation.

*The Court of Criminal Appeal may hear some appeals in matters relating to section 32A of the Occupational Health and Safety Act 2000.
** Some appeals are made to the District Court of NSW.

# Some appeals from committal proceedings may be made to the Court of Criminal Appeal.



FIGURE 2.2 NSW COURT SYSTEM - CIVIL JURISDICTION

High Court of Australia

Court of Appeal

Supreme Court Industrial Relations Commission .
of NSW of NSW Land and Environment Court
District Court of NSW Dust Diseases Tribunal
GREAT
Consumer Trader (Government and Administrative Workers
Local Court and Tenancy Related Decisions Compensation
Tribunal Employees Tribunal* Commission*

Appeal Tribunal)

Note: the above diagram is a simplified representation of the appeal and judicial review process in NSW. Actual appeal rights are determined by the
relevant legislation.

*Some claims may instead be made directly to the Court of Appeal pursuant to Section 48 of the Supreme Court Act 1970.
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WHO MAKES THE DECISIONS?

The Judicial Officers of the Supreme Court of
New South Wales are its Judges and Associate
Judges. The Registrars of the Court have limited
decision-making powers.

The Judges

The Governor of New South Wales appoints the
Judges of the Court on the advice of the Executive
Council. Judicial appointments are made on the
basis of a legal practitioner’s integrity, high level of
legal skills and the depth of his or her practical
experience.

The Governor appoints judges pursuant to section
25 of the Supreme Court Act 1970. Section 25
specifies that the Court will include: a Chief
Justice, a President of the Court of Appeal and,
such other Judges of Appeal, Judges and
Associate Judges, as the Governor may appoint
from time to time. The Governor is also
empowered to appoint qualified persons as Acting
Judges of Appeal or Acting Judges when the
need arises.

The Chief Justice is, by virtue of his office, a Judge
of Appeal, and the senior member of the Court of
Appeal. The other members of the Court of
Appeal are the President and the other Judges of
Appeal. The Judges of the Court are assigned to
specific Divisions, and ordinarily confine their
activities to the business of those Divisions. In
certain circumstances, the Chief Justice may
certify that a particular Judge should act as an
additional Judge of Appeal in a certain
proceedings before the Court of Appeal.

The Supreme Court Act 1970 also provides that
the Chief Justice may appoint Judges to
administer a specific list within the Common Law
or Equity Divisions. Details of the Judges assigned
to these lists in 2005 can be found in the chapter
entitled Caseflow Management.

As at 31 December 2005 the Judges, in order of
seniority, were as follows:

Chief Justice
The Honourable James Jacob Spigelman AC

President
The Honourable Justice Keith Mason AC

Judges of Appeal
The Honourable Justice

Kenneth Robert Handley AO
The Honourable Justice

Margaret Joan Beazley
The Honourable Justice

Roger David Giles
The Honourable Justice

David Hargraves Hodgson
The Honourable Justice

Geza Francis Kim Santow OAM
The Honourable Justice

David Andrew Ipp
The Honourable Justice

Murray Herbert Tobias AM RFD
The Honourable Justice

Ruth Stephanie McColl AO
The Honourable Justice

John Purdy Bryson

The Honourable Justice
John Basten

Chief Judge in Equity
The Honourable Mr Justice
Peter Wolstenholme Young AO

Chief Judge at Common Law
The Honourable Justice
Peter David McClellan



Judges

The Honourable Mr Justice
Michael Brian Grove RFD

The Honourable Mr Justice
Timothy James Studdert

The Honourable Mr Justice
Brian Thomas Sully

The Honourable Mr Justice
Bruce Meredith James

The Honourable Mr Justice

William Victor Windeyer AM RFD ED

The Honourable Mr Justice
Robert Shallcross Hulme

The Honourable Justice
Carolyn Chalmers Simpson

The Honourable Justice
Peter John Hidden AM

The Honourable Justice
Graham Russell Barr

The Honourable Mr Justice
John Perry Hamilton

The Honourable Justice
Clifford Roy Einstein

The Honourable Justice
Michael Frederick Adams

The Honourable Justice
David Kirby

The Honourable Justice
Robert Peter Austin

The Honourable Justice
Patricia Anne Bergin

The Honourable Justice
Virginia Margaret Bell

The Honourable Justice
Anthony Gerard Joseph Whealy

The Honourable Justice
Roderick Neil Howie

The Honourable Justice
Reginald lan Barrett

The Honourable Justice
George Alfred Palmer

The Honourable Justice
Joseph Charles Campbell

The Honourable Justice
Terence Lionel Buddin

The Honourable Justice
lan Vitaly Gzell
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The Honourable Justice
William Henric Nicholas

The Honourable Justice
Robert Calder McDougall

The Honourable Justice
John David Hislop

The Honourable Justice
Richard Weeks White

The Honourable Justice
Clifton Ralph Russell Hoeben AM RFD

The Honourable Justice
Peter Anthony Johnson

The Honourable Justice
Peter Michael Hall

The Honourable Justice
Megan Fay Latham

The Honourable Justice
Stephen Rothman

The Honourable Justice
Paul Le Gay Brereton RFD

Acting Judges

The following persons held commissions during
2005 and sat from time to time. Unless otherwise
indicated, the judicial officer's commission was
effective throughout the entire calendar year.

Acting Judges and Acting Judges of Appeal
(in alphabetical order)
e The Honourable John Edward
Horace Brownie QC.
e The Honourable James Charles Sholto
Burchett QC (commission effective
between 1 Jan and 2 Sep).
e The Honourable Michael William
Campbell QC (commission effective
between 1 Jan and 22 Dec).
e The Honourable Jerrold Sydney Cripps QC
(commission effective between 1 Jan
and 22 Jan).
e The Honourable David Anthony Hunt AO QC
(commission effective between 31 Jan
and 31 Dec).
e The Honourable Jane Hamilton Mathews AQO.
e The Honourable Jeffrey Allan Miles AO.
e The Honourable Mahla Pearlman AO.
e The Honourable Paul Leon Stein AM.



Acting Judges (in alphabetical order)

e The Honourable Harvey Leslie Cooper AM
(commission effective between 31 Jan
to 31 Dec).

e The Honourable David Henry Lloyd
(commission effective between 3 Oct
and 16 Deo).
e The Honourable Peter James Newman RFD.
e The Honourable David Louthean Patten.

e The Honourable Rex Foster Smart QC.

Appointments and Retirements

Appointments

e Peter Anthony Johnson was appointed
a Judge of the Supreme Court on
1 February 2005.

e Peter Michael Hall was appointed a Judge
of the Supreme Court on 8 March 2005.

e Her Honour Judge Megan Fay Latham, a
Judge of the District Court, was appointed a

Judge of the Supreme Court on 12 April 2005.

e John Basten was appointed a Judge of
Appeal and a Judge of the Supreme Court
on 2 May 2005.

e Stephen Craig Rothman was appointed a
Judge of the Supreme Court on 3 May 2005.

e Paul Le Gay Brereton RFD was appointed
a Judge of the Supreme Court on
15 August 2005.

e The Honourable Peter David McClellan,
Chief Judge of the Land and Environment
Court, was appointed the Chief Judge at
Common Law and a Judge of the Supreme
Court on 2 September 2005.

Retirements

e The Honourable Justice Harold David Sperling
retired as a permanent Judge of the Supreme
Court on 27 February 2005.

e The Honourable Justice David Daniel Levine
retired as a permanent Judge of the Supreme
Court on 31 March 2005.

e The Honourable Mr Justice John Robert
Dunford retired as a permanent Judge of
the Supreme Court on 1 May 2005.

e The Honourable Justice Gregory Reginald
James retired as a permanent Judge of the
Supreme Court on 1 May 2005.

e The Honourable Mr Justice Charles Simon
Camac Sheller retired as a permanent Judge
of Appeal and Judge of the Supreme Court
on 2 May 2005.

The Honourable Justice James Roland
Tomson Wood AO retired as Chief Judge

at Common Law and a Judge of the Court
on 31 August 2005.

The Associate Judges (formerly “Masters”)
With the introduction of the Courts Legislation
Amendment Act 2005 on 15 June, the office of
“Master of the Supreme Court” was abolished and
replaced by the office of Associate Judge.
Associate Judges are formally known and referred
to as “The Honourable Associate Justice X”. In
court or conversation, the appropriate form of
address is “Your/His/Her Honour”.

The Governor appoints Associate Judges to the
Court under section 111 of the Supreme Court
Act 1970. Associate Judges are usually assigned
to perform work within either the Equity or
Common Law Division, but may be asked to work
outside the confines of these Divisions in the
interests of flexibility.

The work of the Associate Judges generally
involves hearing applications that arise before
trial, certain types of trial work and work on
proceedings that the Court of Appeal or a Judge
may refer to them.

Applications that arise before trial include:

e gpplications for summary judgment;

e applications for dismissal of proceedings;

e applications for extensions of time to
commence;

e proceedings under various Acts; and

e applications for the review of decisions of
Registrars.

In the Common Law Division, Associate Judges
conduct trials of actions for personal injury and
possession of property. Associate Judges do not
hear jury trials.



The Common Law Associate Judges also hear
other trials (without a jury) that are referred to them
by the Court of Appeal or a Judge, in addition
to appeals from the Local Court and various
tribunals. The Associate Judges also handle
appeals against the determinations of costs
assessors.

In the Equity Division, Associate Judges deal
with proceedings under the Family Provision
Act 1982 and the Property (Relationships) Act
1984, and applications for the winding up of
companies under the Corporations Act 2001
(Commonwealth). They also deal with inquiries as
to damages, or accounts referred to them by the
Court of Appeal or Equity Judges, along with
applications relating to the administration of trusts,
and certain probate matters.

As at 31 December 2005, the Associate Judges
were:

e The Honourable Associate Justice
John Kennedy McLaughlin;

e The Honourable Associate Justice
Bryan Arthur Malpass;

e The Honourable Associate Justice
Richard Hugh Macready, and

e The Honourable Associate Justice
Joanne Ruth Harrison.

The Registrars

Registrars to the Court are appointed under
section 120 of the Supreme Court Act 1970
pursuant to the provisions of the Public Sector
Management Act 2002. The Chief Justice may also
certify officers of the Supreme Court or Local
Courts to act as deputy registrars of the Court
from time to time.

Registrars are allocated to work within the Court
of Appeal, the Court of Criminal Appeal, or to
one of the Court’s Divisions. However, they are
permitted to work outside these boundaries if
required.

Registrars are afforded limited powers of the Court
under the Supreme Court Rules 1970 and the
Uniform Civil Procedure Rules 2005, and undertake
some of the functions formerly performed by
Judges and Associate Judges.
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The work of the Registrars commonly includes:

e defended applications in relation to security
for costs, discovery, interrogatories, provision
of particulars and subpoenas;

e costs disputes if the amount in question
is unlikely to exceed $20,000;

e unopposed applications for the removal
of cases to, or from, the District Court;

e conducting examinations under various Acts,
including the Corporations Act 2001
(Commonwealth) and the Proceeds of Crime
Act 1987 (Commonwealth);

e dealing with applications for orders under
many of the provisions of the Corporations Act
2001 (Commonwealth), such as the winding
up of companies;

e handling applications as referred to them by
an Associate Judge;

e jssuing court orders and writs of execution; and

e entering default judgments.

The Supreme Court Rules 1970 and delegations
under the Civil Procedure Act 2005 permit
registrars to directly assist the Judges in caseflow
management. For instance, in the Court of
Appeal, the Registrar deals with most interlocutory
applications, excluding applications to stay
judgment pending an appeal; in the Common Law
Division, a Registrar conducts status and final
conferences in the General Case Management
List, and also assists the Possession List and
Professional Negligence List Judges.

The Registrars may also be called upon to mediate
cases. During 2005, eleven of the Court’s Registrars
were qualified mediators and available to conduct
mediations throughout the year on a rostered basis.

Deputy Registrars are also rostered to act as Duty
Registrar and provide procedural assistance to
court users in the Registry each day. They also
attend to the issue of court orders, writs of
executions and other miscellaneous matters.



As at 31 December 2005, the Registrars were as
follows:

Chief Executive Officer and
Principal Registrar
Megan Greenwood

Manager, Court Services and Prothonotary
Jerry Riznyczok

Registrar of the Court of Appeal
Peter Schell

Registrar in Probate
Jonathan Finlay

Registrar in Equity
Leonie Walton

Registrar of the Court of Criminal Appeal
Catherine Ridge

Assistant Registrar at Common Law
Bruce Howe

Senior Deputy Registrars
Paul Studdert

Nicholas Flaskas

Phillippa Wearne

Deputy Registrars

Emoke Durkin

Geoffrey Haggett

Bhaskari Siva

Suzin Yoo

Pauline Green

Jane Probert

SUPPORTING THE COURT: THE REGISTRY

The Work of the Registry

The Court operates with the support of the registry
which provides administrative and clerical support
to the Court. In civii matters, the registry is
responsible for: accepting documents filed at the
Court; securing the custody of court documents
including exhibits and documents produced under
subpoena; listing matters for hearing; issuing court
process; attending to the information needs of the
Court’s users by providing procedural guidance;
maintaining the Court’s physical files and computer
records, and ensuring that all the necessary facilities
are available for hearings. In criminal matters, the
registry provides support in processing committals,
bail applications, applications under section 474D
of the Crimes Act 1900 and Common Law Division
criminal summary jurisdiction proceedings.

In respect of the Court of Appeal, the Registry
provides specialist administrative and clerical
support to the Court of Appeal’s judges and offer
procedural guidance to litigants and their
representatives. Similarly, in Criminal Appeal
matters, the Registry provides support to the Court
of Criminal Appeal’s judges and users, and also
enforces orders concerning the custody of
prisoners.

How the Registry is managed

The Chief Justice directs the priorities to be
pursued by the Registry. In general, the priorities
reflect the central aim of meeting the expectations
of Court users competently, efficiently and
professionally.

Day to day management of the Registry is handled
by the Chief Executive Officer and Principal
Registrar of the Court. In addition, the Chief
Executive Officer is responsible for securing and
managing the resources provided to the Court by
the NSW Attorney General’s Department, providing
executive support to the Judges and Associate
Judges and developing strategies for improving
service delivery to the Court and its users. The
Chief Executive Officer undertakes these duties
in close consultation with the Chief Justice,
other judicial officers, the Department, and
representatives from key professional bodies and
other Court users.
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INTRODUCTION

The Court manages the flow of its cases from
inception to completion in a number of different
ways, and is continually looking to improve its
processes and outcomes.

Caseflow management strategies are reflected in
the Uniform Civil Procedure Rules, the Rules of the
Supreme Court and the Practice Notes issued by
the Chief Justice. The Judges, Associate Judges
and Registrars work together to ensure that cases
are resolved as efficiently and justly as possible.

Commonly, cases will be allocated to Registrars to
establish the core arguments in dispute and
determine when cases should progress to hearing
before a Judge or an Associate Judge. A Registrar
makes directions to ensure that the case is
properly prepared for hearing. If an issue arises
that falls outside the specified duties of a Registrar,
the Registrar may refer that case to a Judge or an
Associate Judge.

OVERVIEW BY JURISDICTION

Court of Appeal

New appeal cases are initially reviewed for
competency and, if necessary, referred back to
legal representatives to either substantiate the
claim of appeal as of right, or seek leave to appeal.
Applications for leave to appeal are examined to
ascertain whether they are suitable for hearing
concurrently with the argument on appeal.

Appeals are allocated a directions call-over date
before the Registrar when a notice of appeal is
filed. At that call-over, the appeal may be listed for
hearing if the appellant has filed written
submissions and the red appeal book. Case
management may be ordered with respect to
lengthy or complex appeals.

The Registrar case-manages and lists most
appeals and applications for leave to appeal,
however some cases may be referred to a Judge
of Appeal for special case management. Urgent
cases are expedited and can be heard at short
notice, if appropriate. The Registrar in the Court of
Appeal also deals with most interlocutory
applications, except applications to stay
judgments pending an appeal.

Mediation is offered to parties in appeals identified
as capable of resolution by this process. Detailed
statistics regarding the number of matters referred
to mediation can be found in Appendix (ii).

Court of Criminal Appeal

Case management begins in the Court of Criminal
Appeal when an appeal or application is filed in the
registry. The appeal or application is listed for
callover within two weeks of filing. Callovers are
held fortnightly, although special callovers can be
held in urgent matters. At the callover, the
presiding Registrar will fix a hearing date and
make directions for the filing and serving of
submissions by the parties.

Generally, three Judges hear an appeal or
application. The Chief Justice may also direct that
more than three Judges sit on an appeal or
application, particularly in matters involving an
important issue of law. In some circumstances,
the Chief Justice may direct that two Judges hear
an appeal against sentence. A single judge hears
sentence appeals from the Drug Court of New
South Wales, and also deals with bail applications
and other interlocutory applications in the Court.
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Since 1 July 2002, pre-appeal management
procedures have been implemented for sentence
and conviction appeals to the Court of Criminal
Appeal. Accused persons may initially lodge a
Notice of Intention to Appeal, without specifying
their grounds of appeal. The Notice of Intention to
Appeal allows the accused person six months (or
such longer time as the Court grants) to file an
actual appeal. Transcripts and exhibits are now
provided to accused persons free of charge to
facilitate the preparation of an actual appeal.

The impact of these pre-appeal management
procedures on disposal rates can be seen by
comparison with previous years. For detailed
statistical analysis of the effects these procedures
have had on disposal rates, refer to the chapter
entitled Court operations.

Common Law Division

Case management in the Division begins when a
summons or statement of claim is filed in the
registry. Each summons or statement of claim
(with the exception of default matters) is given a
return date before a Judge or Registrar and
placed in a List. A Judge is appointed to manage
each List, whilst the Common Law List Judge
monitors all matters listed for hearing before a
Judge. Registrars of the Division handle default
matters administratively.

Common Law List Judge

The List Judge manages the progress of cases
from Call-up until a trial judge is appointed.
Judges and Registrars refer matters to the Call-up
that are ready for hearing and a hearing date is
allocated. At the Call-up, the List Judge considers
a number of factors, including the availability of
Judges, the type of matters, and estimates of
duration, before listing matters for hearing.

The List Judge also hears any applications for
adjournment. Justice Hislop was the Common
Law List Judge in 2005.

Common Law Duty Judge list

The Duty Judge is available each day to hear
urgent applications, including applications for
interlocutory injunctions, during and outside
normal Court hours when required. Judges of the
Division are rostered to act as the Duty Judge for
a week at a time during law term. A Vacation
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Judge is rostered during the court vacation to
perform this same role.

The Duty Judge also conducts an applications list
each Monday. The applications in this list are
matters that cannot be determined by an
Associate Judge or a Registrar. These matters
include appeals from the Local Court under the
Crimes (Local Courts Appeal and Review) Act 2001,
applications for restraining orders, applications for
declaratory relief, and applications to dispense
with a jury. Matters are initially listed at 9am before
a Registrar to determine whether the application is
ready to proceed. The Duty Judge may specially
fix matters that cannot be heard on the Monday to
later that week.

The Duty Judge determines interlocutory
applications for restraining assets and issuing
examination orders under the Confiscations of
Proceeds of Crime Act 1989, Criminal Assets
Recovery Act 1990, and Proceeds of Crime Act
1987 (Commonwealth). The Duty Judge also
considers, in chambers, applications seeking
authorisation of warrants, such as those made
under the Listening Devices Act 1984.

Associate Judges’ list

The Associate Judges in the Common Law
Division deal with statutory appeals from the Local
Court (except under the Crimes (Local Courts
Appeal and Review) Act 2001), the Consumer
Trader and Tenancy Tribunal, and against costs
assessors.

The Associate Judges also deal with applications
for summary judgment and dismissal, applications
for extension under the Limitations Act 1969, and
opposed applications to transfer matters from the
District Court. The Associate Judges may deal
with other matters as outlined in Schedule D of the
Supreme Court Rules 1970 .

Matters allocated to the Associate Judges’ List
are case managed by a Registrar daily at 9am.
The Registrar refers applications to an Associate
Judge when ready for hearing.



Lists of the Division

In addition to the above, the work of the Division is
also distributed amongst a number of specialised
Lists. These Lists (in alphabetical order) are:

e Administrative Law List;

e Bails List;

e Criminal List;

e Defamation List;

e General Case Management List;
e Possession List; and

e Professional Negligence List.

The Chief Justice appoints a specific Judge to be
responsible for the management of a List
throughout the year. The Judges responsible for
the management of a list during 2005 are detailed
below.

Administrative Law List

The Administrative Law List reviews decisions of
government, public officials and administrative
tribunals such as the Consumer Trader and
Tenancy Tribunal. The Administrative Law List
operates in accordance with the procedures
outlined in Practice Note SC CL 3.

In 2005, Justice Hall was responsible for the
management of the Administrative Law List, with
the assistance of Justice Adams.

Bails List

Applications for bail or to review balil
determinations can be made to the Supreme
Court under the Bail Act 1978 in respect of any
person accused of any offence, even if the trial will
not be heard in the Supreme Court. These
applications are listed throughout the vyear,
including during the court vacation. Common Law
Division Judges are rostered on a weekly basis to
determine these applications.

Criminal List

Arraignment hearings are held each month during
Law Term. The aim of the arraignment procedure
is to minimise the loss of available judicial time that
occurs when trials are vacated after they are listed
for hearing, or when a guilty plea is entered
immediately prior to, or on the day of, the trial’s
commencement.

The arraignment procedure involves counsel at an
early stage of the proceedings. This allows both

the prosecution and defence to consider a range
of issues that may provide an opportunity for an
early plea of guilty, or shorten the duration of the
trial. The procedures for arraignment are detailed
in Practice Note SC CL 2. Justice Barr was
responsible for the management of the Criminal
List during 2005.

Defamation List

Section 7A of the Defamation Act 1974 sets out
the respective functions of the Court and jury in
defamation proceedings. An initial hearing is held
before a jury to determine whether the matter
complained of carries the imputation alleged and,
if it does, whether the imputation is defamatory. A
separate, subsequent hearing takes place before
a Judge to determine whether any defence can be
established and if damages are payable. This
second hearing is only required if the jury
determines that the matter complained of was
defamatory.

The Defamation List was managed by Justice
Nicholas during 2005. A Registrar assists by case-
managing matters listed for directions. Practice
Note SC CL 4 governs the operation of the List.

General Case Management (GCM) List

This List comprises all civil cases commenced by
Statement of Claim that are not included in the
Administrative Law, Defamation, Professional
Negligence or Possession Lists. It includes money
claims, personal injury claims, claims for
possession (excluding land), breach of contract,
personal property damage, malicious prosecution,
and claims under the Compensation to Relatives
Act 1897. These cases are case-managed by a
Registrar who conducts status conferences and
final conferences. At the status conference, the
Registrar gives directions to ensure the case is
ready for hearing by the compliance date. The
procedures associated with the running of this List
are set out in Practice Note SC CL 5. Justice
Hoeben managed the GCM List during 2005.

Possession List

The Possession List deals with all proceedings for
the recovery of possession of land. The
management of the List encourages early
resolution of cases through mediation, other
alternative dispute resolution processes, or
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settlement. Case management is also used to
clarify the real issues in dispute. Practice Note SC
CL 6 applies to cases in this List. Justice Johnson
was responsible for managing the Possession List
during 2005.

Professional Negligence List

Claims against medical practitioners, allied health
professionals (such as dentists, chemists and
physiotherapists), hospitals, solicitors and
barristers are allocated to the Professional
Negligence List. Specialisation in the List allows
the parties to focus on the real issues under
dispute in these types of claims. A Registrar
monitors cases at regular conference hearings.
Conference hearings provide an opportunity for
parties to discuss outstanding issues in the case,
and provide a forum for mediation between the
parties. Practice Note SC CL 7 applies to this list.

The Professional Negligence List Judge hears
applications and makes directions according to
the specific needs of each matter. Mr Justice
Studdert managed the List during 2005. Justice
Sperling assisted Mr Justice Studdert with the list
until he retired in February.

Equity Division
Several general lists operate in the Equity Division
to assist in managing the Division’s caseload:

Expedition list;

Short Matters list;
Equity Duty Judge list;
General list;

Long Matters list, and
e Associate Judges’ list.

Expedition list

In 2005, two Judges were made available to hear
expedited cases. A case is expedited when
sufficient urgency is shown. When the application
is granted, the Judge gives directions and
monitors the preparations for hearing. The
Expedition list Judges heard all applications for
expedited hearings in 2005. The same Judge
hears the case when it is ready to proceed. Mr
Justice Young was the Expedition list Judge
during 2005.
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Short Matters list

Cases in this List are fixed for hearing before a
Judge when judicial time becomes available at
short notice. A Registrar maintains this List, which
includes cases that will be ready for hearing with
three days’ notice. These are mostly cases of a
less complex kind that can usually be disposed of
within one day. The Short Matters List is called
over before the Expedition list Judge on the last
Friday of each month immediately after the
Expedition list.

Equity Duty Judge list

The Duty Judge mainly hears urgent applications,
sometimes outside normal court hours. The Duty
Judge also hears uncontested or short cases.
Judges of the Division are ordinarily rostered as
Duty Judge for a two-week period. There is
provision for the Duty Judge to fix an early hearing
date for a case and engage in pre-trial
management of that case. The Duty Judge would
make use of this provision if he or she considers
that an early final hearing would result in a
substantial saving of the Court’s time. The work
carried out by the Duty Judge is extremely varied
and may include urgent applications by the
Department of Community Services to intervene
where a child’s welfare is involved, or property and
commercial disputes.

General list

Other cases are placed in the General list when
set down for hearing (f commenced by a
statement of claim), or when the Registrar
considers the matter ready for hearing (if
commenced by summons). Provided the
estimated hearing length is less than six days and
there are fewer than 100 matters already listed,
the Registrar will place the matter in the next
periodic call-over. At the call-over, the Registrar
allocates a date for provisional hearing of the case,
as well as a time for pre-trial conference, ordinarily
before the trial judge.

Long Matters list

Matters in the General list are placed in the Long
Matters list when the Registrar becomes aware a
matter may require more than six hearing days.
Parties are required to file a synopsis of facts of
the case and the issues under dispute. On receipt
of this synopsis and any other details required by



the Registrar, the matter will be referred to a Judge
who will then conduct case management hearings
and fix the hearing date.

Associate Judges’ list

The work of the Equity Division Associate Judges
includes dealing with contested procedural
applications and conducting inquiries as directed
by Judges. Their work also includes the hearing of
most applications under the Family Provision Act
1982, the Property (Relationships) Act 1984, and
certain provisions of the Corporations Act 2001
(Commonwealth). An Associate Judge conducts
a monthly callover of matters, at which time a
hearing date (usually in two months’ time) is
allocated. An Associate Judge also handles
weekly referrals from the Registrar, determining
those that can be dealt with immediately, and
adjourning the balance. The Registrar only refers
matters where the hearing time is not expected to
exceed an hour. More complex matters are listed
in the next call-over of proceedings in the
Associate Judges’ list. Urgent referrals, such as
the extension of a caveat, may be made at any
time.

Lists of the Division

The Equity Division’s caseload is also managed by
allocating certain matters to specific Lists
according to the nature of the claims. These Lists
are set out below in alphabetical order:

e Admiralty List;

e Adoptions List;

e Commercial List;

e Corporations List;

e Probate List;

Protective List; and

e Technology and Construction List.

The Chief Justice appoints a Judge to each of
these Lists to bear responsibility for monitoring the
List throughout the year. The Judges allocated to
each List during 2005 are noted below.

Admiralty List

The Admiralty List deals with maritime and
shipping disputes. It is administered in the same
manner as the Commercial List (see below).
Justice Palmer had responsibility for this List
in 2005.

Adoptions List

This List deals with applications for adoption
orders and declarations of the validity of foreign
adoptions under the Adoptions Act 2000. Most
applications are unopposed. Once all supporting
affidavits are filed, a Judge will deal with the
application in the absence of the public, and
without the attendance of the applicants or their
lawyers. Unopposed applications require close
attention for compliance with formal requirements,
but there is little delay. A small number of
contentious hearings take place in court in the
absence of the public. Most of these relate to
dispensing with consent to adoption. The
Registrar in Equity deals with requests for
information under the Adoptions Act 2000. Justice
Palmer was the List Judge during 2005.

Commercial List

The Commercial List is concerned with cases
arising out of transactions in trade or commerce.
The caseflow management strategy applied to the
running of this List aims to have matters brought
on for hearing quickly by:

e attending to the true issues at an early stage;
e ensuring witness statements are exchanged in
a timely manner; and
¢ intense monitoring of the preparation of
every case.

There is also adherence to the allotted hearing
dates, and hearings are continued to conclusion,
even though time estimates may be exceeded.
Justice Bergin was the List Judge in 2005.

Corporations List

A Judge sits each Monday and Friday to hear
short applications under the Corporations Act
2001 (Commonwealth) and related legislation. The
Registrar may refer applications to the Judge, with
urgent applications to be heard on Friday.

The Judge will give directions and monitor
preparations for hearing in longer matters, as well
as in other complex corporate cases. Cases
managed in this List are generally given a hearing
date as soon as they are ready.

The Corporations List Judge during 2005 was
Justice Austin, assisted by Justice Barrett.



Probate List

The work performed by the Judges and the
Probate Registry consists of both contentious and
non-contentious matters. The majority of non-
contentious cases are dealt with by the Registrar
and Deputy Registrars. This includes the granting
of common form probate where applications are
in order and unopposed.

Both the Probate List Judge and the Registrars
have procedures whereby some supervision is
kept over executors in the filing of accounts, and
ensuring beneficiaries are paid.

In court, the Registrar considers routine
applications, and applications concerning
accounts. Should a routine application require a
decision on a matter of principle, the application is
referred to the Probate List Judge.

The Probate List Judge sits once a week to deal
with complex applications. If an application can be
dealt with quickly, it is usually heard immediately.
Others are set down for hearing, normally within
a month.

Contentious matters are monitored by either the
Registrar or a Judge. Contentious matters
commonly include disputes as to what was
a testator’s last valid will. When these cases
are ready to proceed, they are placed in the
call-over list to receive a hearing date before an
Equity Judge.

The Probate List Judge meets with the Registrars
on a regular basis to discuss the efficient working
of the List. Mr Justice Windeyer was the Probate
List Judge during 2005.
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Protective List

The work of this List involves ensuring that the
affairs of people deemed incapable of looking after
their property, or themselves, are properly
managed. The List also deals with appeals from
the Guardianship Tribunal of NSW, along with
applications (in chambers) by the Protective
Commissioner for advice regarding the
administration of estates. From July 2005, the
Court also considered applications regarding
missing persons’ estates and, in certain
circumstances, may order that their estate be
managed under the Protected Estates Act 1983.

Often, the issues under dispute in the Protective
List are of a highly sensitive nature. The Court
acknowledges this situation, and endeavours to
be as flexible as permissible in handling these
proceedings with a minimum of formality. However,
when there is a dispute which cannot be solved in
this way, it is decided according to law.

The Deputy Registrar dedicated to the Protective
List sits in court one day a week and almost all
cases are listed in front of her. The Deputy
Registrar may submit a case to be determined by
the Judge without further appearance or adjourn
a case into the Judge’s list. A Judge sits once a
week to deal with any referred cases. Most cases
are considered on the Judge’s usual sitting day as
soon as the parties are ready. Longer cases,
however, are specially fixed, usually within one
month.

The Protective List Judge consults regularly with
the Deputy Registrar to discuss the efficient
working of the List. Mr Justice Windeyer was the
Protective List Judge during 2005.

Technology and Construction List

Cases involving complex technological issues and
disputes arising out of building or engineering
contracts are allocated to this List. The List is
administered by the same Judges and in the same
manner as those in the Commercial List.



REGIONAL SITTINGS OF THE COURT

The Court of Criminal Appeal sat in Newcastle and
Albury in 2005. Several first instance criminal trials
were conducted in the following regional locations:
Bathurst, Dubbo, Giriffith, Newcastle and
Wollongong. Criminal trials will continue to be held
in regional venues as required.

Civil hearings were held at regional venues by
special fixture at the following locations during the
year: Albury, Newcastle, Orange, Wagga Wagga
and Wollongong.

All proceedings are managed from Sydney
irrespective of where the proceedings commenced
or the venue for hearing.

ALTERNATIVE DISPUTE RESOLUTION

Alternative dispute resolution is a broad term that
refers to the means by which parties seek to
resolve their dispute, with the assistance of a
neutral person, but without a conventional
contested hearing. The two alternative dispute
resolution processes most commonly employed in
Supreme Court proceedings are mediation and
arbitration.

Mediation

The option of dispute resolution through mediation
is available for most civil proceedings pursuant to
Part 4 of the Civil Procedure Act 2005. Mediation
is not available in criminal proceedings.

A matter may proceed to mediation at the request
of the parties, or the Court may refer appropriate
cases to mediation, with or without the consent of
parties. If the Court orders that a matter be
referred to mediation, there are several ways in
which a mediator may be appointed. Firstly,
parties may be in agreement as to a particular
mediator. Secondly, the Court may appoint a
specific mediator, who may also be a Registrar
of the Court. If parties cannot come to an
agreement, the Court is responsible for appointing
a qualified mediator from a prescribed list. This
procedure is set out in Practice Note SC Gen 6.

The role of the mediator is to assist parties in
resolving their dispute by alerting them to possible
solutions, whilst allowing the parties to choose
which option is the most agreeable. The mediator

does not impose a solution on the parties. The
Court made eleven of its qualified Registrars and
Deputy Registrars available throughout 2005 to
conduct mediations at specified times each week.

Settlement of disputes by mediation is
encouraged in the Court of Appeal, and both the
Common Law and Equity Divisions. Parties may
derive the following benefits from mediation:

e an early resolution to their dispute;

e lower costs; and

e greater flexibility in resolving the dispute as the
solutions that may be explored through
mediation are broader than those open to the
Court’s consideration in conventional litigation.

Even where mediation fails to resolve a matter
entirely and the dispute proceeds to court, the
impact of mediation can often become apparent
at the subsequent contested hearing. Mediation
often helps to define the real issues of the
proceedings and this may result in a reduction in
eventual court time and, consequently, lower legal
costs.

Arbitration

While arbitration involves adjudication of a dispute
by a third party, this adjudication is not conducted
by the Court. Determination of a dispute regarding
recovery of damages through arbitration is
permitted under Part 5 of the Civil Procedure Act
2005.

The Chief Justice appoints experienced barristers
& solicitors as arbitrators following a nomination
by their respective professional associations.
Arbitrators generally hold their appointment for
two years and the Chief Justice may also
reappoint the arbitrator.

By contrast with a mediator, an arbitrator imposes
a solution on the parties (an award) after listening
to the arguments and evidence presented.

A decision of an arbitrator becomes a final
judgment of the Court 28 days after the award is
given. Any party to the arbitration may apply for a
rehearing, upon which, the matter is then reheard
before a Judge.
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* Overview of operations by jurisdiction

® Time standards
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OVERVIEW OF OPERATIONS BY JURISDICTION*

*to be read in conjunction with Appendix (ii)

Court of Appeal

Since last year, the number of new cases coming
to the Court of Appeal has decreased by
approximately nine per cent. This reduction is
likely to continue into 2006, indicated by a 22 per
cent reduction in lodgments of holding appeals
and holding summonses in 2005, compared
with 2004.

The disposal rate increased slightly. An increased
number of leave applications were disposed of in
2005, particularly where the parties elected to
have the application for leave heard concurrently
with the appeal. In 2005 there were 107 cases
finalised by concurrent hearing (14 per cent of all
disposals), compared with 64 cases in 2004 (nine
per cent of all disposals that year). Among the
disposals of substantive appeals, 271 were
finalised by delivery of reserved judgments, and 52
were finalised by ex tempore judgments.

The reduced filing rate and the maintained
disposal rate have brought about a nine per cent
reduction in the pending caseload during 2005.
Performance in relation to the national time
standards remained steady since 2004 and is very
close to the nominated standards (see Figure 4.1).
Of the 490 cases pending at the end of 2005, 10
were older than 24 months.

Court of Criminal Appeal

The number of new cases coming to the Court of
Criminal Appeal has remained relatively stable
since 2002. The disposal rate for 2005 was
almost identical to the filing rates seen in 2003,
2004 and 2005. The Court of Criminal Appeal
finalised 91 per cent of cases by substantive
hearing of an appeal, a similar proportion to that
seen in 2004. The proportion of cases finalised by
abandonment or withdrawal rose slightly to nine
per cent in 2005, from seven per cent in 2004.

At the end of 2005 the number of pending cases
has been brought to the lowest level in more than
25 years. The age profile has continued to
improve as depicted in Figure 4.2. Against the
national standards, performance against the 12-
month standard improved from 89 per cent in
2004 to 93 per cent in 2005, a result well above
the national standard of 90 per cent. Against the
24-month standard the performance has
remained steady and close to the standard. Seven

of the 229 appeals pending at the end of 2005
were older than 24 months. Those cases generally
involve serious charges, and have been delayed
by ongoing proceedings in the lower court, or by
complications in appeal presentation or judgment
preparation.

Common Law Division criminal cases
Comparison of this year’s activity with activity in
previous years is limited because the Court
applied new counting rules from 1 January 2005.
The new counting rules are:

e the counting unit is now defendants (previously
it was cases, regardless of the number of
defendants in a case);

e disposal is counted at the time of sentence,
acquittal or other final disposal (previously it
was counted at verdict, plea or other final
disposal); and

e where a trial collapses and a re-trial is ordered,
the counting of the age of the case continues
(previously the time taken for the collapsed trial
was ignored and age was calculated from the
date of the order for the re-trial).

Allowing for the effect of the new counting rules,
fewer cases came to the Criminal List in 2005, and
the disposal rate remained at a good level.

At the end of 2005 there were 93 defendants
pending, a 26 per cent reduction from 2004, when
there were 125 defendants (represented by
99 cases). Against the national standards,
performance improved significantly against the
12-month standard, from 60 per cent in 2004 to
73 per cent in 2005 (see Figure 4.3). Against the
24-month standard, performance has dropped.
There were 13 pending defendants at the end of
2005 whose cases were older than 24 months. Of
these, eight defendants were at the sentence
hearing stage. For each of the other defendants
there had been at least one collapsed trial. When
evaluating the Court’s performance against the
national standards, it is worth bearing in mind that
almost all indictments in the Court’s Criminal List
are for offences of murder, manslaughter or cases
where a life sentence may be imposed, whereas
the range of charges routinely brought in supreme
courts in other states and territories is broader.
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There continue to be fewer pleas of guilty entered
at arraignment or later. Consequently, a greater
number of defendants are proceeding to trial. With
average hearing estimates of four to six weeks per
trial (and some trials estimating a need for up to 24
weeks of hearing time), this represents a
considerable demand for judicial time. The Court
used its acting judges to enable more hearing time
to be allocated for criminal trials during 2005.
Without acting judges, the listing delays would
have increased and significantly added to overall
delay in finalising cases.

During 2005, listed trials for 11 defendants either
collapsed or were adjourned. For one defendant,
a trial was “not reached”. This is the second
occasion on which a criminal trial has been “not
reached” in the last five years. There is limited
over-listing of criminal trials. The Court is aware of
the financial impact for the various publicly funded
agencies involved in the criminal justice system,
and of the emotional and financial impact for
family of the victim and for witnesses, when trials
are not able to run. All options are explored to
attempt to start a listed criminal trial.

Common Law Division civil cases

The civil work of the Common Law Division can be
separated into two groups: defended cases
(including the specialist case-managed lists) and
uncontested cases (such as those proceeding to
default judgment, and applications dealt with
administratively by Registrars and Registry
officers). At the end of 2005, the defended cases
represented 39 per cent of the pending civil
caseload of the Common Law Division, down
from 60 per cent at the end of 2004. That change
is a direct result of increased filings in the
Possession List.

Common Law Division civil filings increased by 37
per cent in 2005. This followed a 25 per cent
increase during 2004. The increase continues to
come principally from filings that proceed as
uncontested matters in the Possession List, which
were 61 per cent higher in 2005 than in 2004.
Filings that proceeded as defended cases
decreased by four per cent.
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Overall, disposals increased by 21 per cent,
largely on account of the increased number of
cases proceeding to default judgment. Among the
defended cases there was a 12 per cent increase,
which included disposal of 282 of the last 283
cases in related actions seeking damages for
injuries arising from silicon implants (from an
original group of approximately 4,000 cases).
Among the uncontested cases there was a 25 per
cent increase. The increase in disposals does not
match the increase in filings, and is not expected
to while the filing rate continues to grow. The
disposal rate is only likely to catch up with the filing
rate after the filing rate has levelled or decreased.

The Division has reduced its pending caseload of
defended cases, even when the 282 disposals of
silicon implant cases are excluded. Significantly,
reduction has continued within the caseloads of
the largest of the defended lists, particularly in the
General Case Management List and the
Professional Negligence List. This is a significant
outcome as those two lists also have the longest
median finalisation times. The pending caseload of
uncontested cases has inevitably increased
because of the activity in the Possession List.

During 2005 there were 565 cases listed for
hearing, compared with 620 during 2004.
Although fewer hearings were listed, the number
(and proportion) that proceeded to be heard was
higher: 257 (45 per cent) in 2005, compared with
244 (39 per cent) in 2004. Fewer cases settled
after taking a listing: 206 (37 per cent) in 2005,
compared with 248 (40 per cent) in 2004. So that
available judicial time is optimally used, the
Common Law Division’s civil hearings are over-
listed. This has a risk that some cases may be “not
reached”. In 2005 the proportion of “not reached”
cases was the same as in 2004 (five per cent).

The change in the proportions of heard and
settled cases has implications for case duration
and judicial time, as more of the cases listed for
hearing will also require judgments to be written.
The Judges assigned to the Common Law
Division also sit in the Court of Criminal Appeal,
where usually each bench includes at least two
Judges from the Common Law Division.
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In most lists, median finalisation times have either
improved or been maintained. There was a slight
increase in median finalisation time for the General
Case Management List, which is being intensively
reviewed so that older cases in particular can be
case-managed and finalised. The increase
therefore reflects the finalisation of old cases
during the year rather than an expectation of
increased delay for proceedings.

Equity Division

After four successive years of increase, there has
been a six per cent decrease in filings in the Equity
Division. Filings have reduced in the two largest
lists of the Division, the Corporations List (by nine
per cent) and the General List (by six per cent).

The reported disposal rate overall was similar to
that in 2004. The pending caseload has remained
steady since 2004, although there has been a 12
per cent growth since 2001.

The figures for disposals and pending cases in the
Division’s two largest lists, the General List and
Corporations List, are not considered to be fully
reliable. Those lists cannot be monitored
sufficiently to eliminate counting of cases that have
been re-opened after finalisation of the
substantive issues. A significant number of cases
may have more than one disposal recorded
against them. This counting problem is expected
to diminish when the CourtLink system becomes
available for civil cases. Meanwhile, however,
trends can be inferred from any significant
patterns of change over time.

During 2005 there were 565 cases listed for
hearing, compared with 620 during 2004.
Although fewer hearings were listed, the number
(and proportion) that proceeded to be heard was
higher: 257 (45 per cent) in 2005, compared with
244 (39 per cent) in 2004. Fewer cases settled
after taking a listing: 206 (37 per cent) in 2005,
compared with 248 (40 per cent) in 2004.

There were 305 listed cases heard to conclusion
before Judges or Associate Judges during 2005,
compared with 312 during 2004. Additionally
there were 250 cases that settled after being listed
for hearing, an increase of five per cent over the
number in 2004 (223). Typically, about half of the
disposals within the Equity Division are achieved in
the Registrar’s lists (and most of those would have

not have required a listing before a Judge or an
Associate Judge). Unlike the Common Law
Division, the Equity Division does not routinely
over-list the cases for hearing.

The median case finalisation times are shown in
Appendix (ii). These have either improved or are
within reasonable levels. The large increase in
median finalisation time for Admiralty List cases is
not of concern — volatility in statistics is expected
in small lists. The improved level achieved within
the Technology and Construction List during 2004
has been maintained in 2005.

Registrars deal with the uncontested applications
relating to probate matters. A total of 21,515
applications were filed during 2005. Where an
application for a grant of probate, letters of
administration or re-seal (of a probate grant)
meets all procedural requirements, the grant is
usually made within two working days.

Use of alternative dispute resolution

During 2005, there were 517 recorded referrals
to mediation, of which 250 were referrals to court-
annexed mediations conducted by the Court’s
Registrars. The court-annexed programme
continued to achieve a healthy percentage of
settlements.

No cases were referred to arbitration this year.
The number of arbitration referrals has
progressively declined since 1997, when the
District Court’s jurisdiction expanded to include
most of the work that had typically been arbitrated
in the Supreme Court.

The statistics for mediation and arbitration are
detailed in Appendix ().
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TIME STANDARDS

For its appellate courts and for the Criminal List,
the Court’s performance in dealing with cases in a
timely way is now reported in terms of the age of
the pending caseload. Achievement for 2005
against national standards is shown in Appendix (ii).

Other courts and organisations may use different
methods for reporting timeliness of case handling,
and statistics are not necessarily comparable.
Filings and disposals may be dealt with in different
ways. To cite criminal cases as an example, the
District Court of New South Wales reports
performance in terms of the time between
committal and the commencement of trial, while
the Australian Bureau of Statistics produces
national statistics that report performance in terms
of the time from committal to acquittal or
sentencing.

The Court has now aligned its timeliness reporting
for criminal matters with the methods used by the
Productivity Commission in its annual Report on
Government Services. Timeliness reporting for the
Court of Appeal is also aligned with the methods
used by the Productivity Commission, with the
exception that reporting here is confined to those
cases lodged in the Court of Appeal (rather than
covering all civil cases that are appellate in nature).
Measurement of the age distribution within a
pending caseload shows a current position that
reflects the degree of success of delay reduction
strategies, and helps identify areas for further
strategic management.

For the civil work of the Common Law Division
and for the Equity Division, the Court has
determined that it will report on the age
distribution within those pending caseloads once
the CourtLink system is able to provide precise
and timely statistics on the age of those cases.
Current systems are unable to provide statistics of
sufficient detail and accuracy for these two areas
of the Court's work, which represented
approximately 8,500 pending cases at the end of
2005 (excluding non-contentious probate
applications). Once a year the Court completes a
one-off analysis, using special counting rules, to
provide an annual estimate (as at 30 June) of the
age distribution for these cases as a single group
to the Productivity Commission for publication in
the Report on Government Services.
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EDUCATION AND PUBLIC INFORMATION

¢ Judicial officer education
¢ Public education programme

¢ The role of the Public Information Officer



JUDICIAL OFFICER EDUCATION

Many judicial officers updated and developed their
skills and knowledge during the year by attending
conferences, seminars and workshops. Some of
the programmes are tailored specifically to the
Court’s needs, whilst others target the
international legal community. An overview of
some of the educational activities completed
during 2005 appears below. Please refer to
Appendix (iv) for a more comprehensive list of
“Other Judicial Activity” during 2005.

Domestic activities

e Seven judges attended the Supreme and
Federal Courts Judges’ Conference in Darwin.
The Honourable Justice Bell presented a paper
entitled “How to Preserve the Integrity of Jury
Trials in a Mass Media Age”. Other papers
presented at the Conference addressed the
following: a discussion regarding the case
Dhakiyarr v The King; indigenous health;
the affects of drugs and alcohol on the brain;
the role of judges in protecting human rights;
judicial and legal writing; administrative law,
and establishing a judicial system in East Timor.

e Forty Judges and four Associate Judges
attended the Supreme Court Annual
Conference in Port Stephens. The three-day
programme included sessions on recent
developments in criminal trials, judgment
writing, the Chinese legal system; a trustee’s
duty of disclosure and a beneficiary’s right to
information; statutory construction; fusion
issues; Islamic law, and the NSW prison
system. Speakers at the Conference were:
the Right Honourable Lord Justice Robin
E Auld (Court of Appeal, Royal Courts of
Justice, UK); the Honourable Justice Mason;
the Honourable Justice Howie; Professor
James Raymond; Professor Wang Chenguang
(School of Law, Tsinghua University, China);
Ms Hilary Penfold QC (Commonwealth
Department of Parliamentary Services); Chief
Superintendent Lee Downes (Commander for
Women'’s Facilities and Services), and Professor
Tim Lindsey (Director, Asian Law Centre and
Deputy Director, Centre for the Study of
Contemporary Islam, University of Melbourne).
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e Fifteen Judges and one Associate Judge
attended the Court’s judgment writing
workshop in Sydney with Professor James
Raymond. The Judicial Commission of
New South Wales assisted with organising
the workshop.

e Three judges attended the Ninth Colloquium
of the Judicial Conference of Australia at the
Sunshine Coast. The Right Honourable Sir
Gerard Brennan AC KBE delivered the keynote
address on the topic of “The Common Law,
Law for a Time, Law for a Place”. The
Honourable Justice McClellan presented
a paper entitled “Complaints against and
Removal of Judges”. Other issues covered
during the two-day Colloquium included:
Human Rights, Terrorism and the Law;
Magistrates: Independent but Accountable,
and Judicial Exchange.

Four judges attended the National Judicial
Orientation Programme in Sydney. This
Programme is jointly organised and run by
the National Judicial College of Australia, the
Australian Institute of Judicial Administration
and the Judicial Commission of New

South Wales.

International activities

e The Chief Justice attended the 6th World
Wide Common Law Judiciary Conference
in Washington DC. A range of topics were
discussed, such as: science and the law;
appellate court case loads; relationships
between the judiciary and the media; terrorism
and human rights; technology in courts,
and the use of foreign law. Presenters at
the Conference included three justices of
the Supreme Court of the United States;
the Master of the Rolls; the Chief Justice
of India, and senior Appellate judges from
the United States, Canada, England, Ireland,
Australia and New Zealand. The Chief Justice
presented a paper on the impact of internet
technology on criminal trials.



From left to right:
Chief Justices

of NSW, Russia,
France, Canada,
China, North Korea
and Japan at the
World Jurists’
Conference in
Shanghai.

e The Chief Justice attended the biennial
Pacific Judicial Conference in Vanuatu. The
Conference was attended by many judges,
including Chief Justices from throughout the
Pacific Region. Papers delivered concentrated
on issues of human rights. The Chief Justice
presented a paper on statutory interpretation
and human rights. At the Conference, the
Chief Justices of the Pacific met with
representatives of AUSAID and NZAID and
adopted a new Pacific Judicial Development
Programme as a five year plan for financial
and training support for the judges in the
developing nations of the Pacific.

e The Chief Justice attended the World Jurists’
Conference in Beijing and Shanghai. The
Conference was attended by some 1,000
Chinese delegates and 500 international
delegates including approximately 60 Chief
Justices. The Conference sessions covered
a wide range of legal issues. The Chief Justice
delivered a paper at the Rule of Law session,
together with the Chief Justices of China,
Canada, France, Japan, Russia, North Korea
and a Justice of the Supreme Court of the
United States.

e The Chief Justice attended the Media Law
Resource Centre Conference in London, at
which most major media organisations in the
United States and the United Kingdom were
represented by in-house counsel and other
practitioners. The Conference considered
a range of media law issues including
defamation, privacy, reporters’ privilege,
reporting of court proceedings and freedom
of information. The Chief Justice presented
a paper on the principle of open justice.

of the Worlg

The Chief Justice and Justices McClellan
and Adams attended the Commonwealth
Law Conference in London. The Chief Justice
presented a paper on Tort Law Reform

and Justice McClellan presented a paper

on Access to Justice in Environmental Law.
The papers at the conference covered the
broadest possible range of issues. Panels
were chaired and papers were presented by
various senior judges and lawyers throughout
the Commonwealth including the Chief
Justices of Australia, Canada, South Africa,
England, India and Hong Kong.

Two judges participated in an international
exchange programme organised by the Court
of Appeal of Quebec. The programme focused
on integrated judicial mediation in the various
fields of law (civil, commercial, family and
criminal) and judicial authorities (first instance
and appeal courts). About 80 persons took
part in the training, including expert delegates
from central and Eastern Europe and judge
mediators from France, Germany, Netherlands,
Norway, several Canadian provinces, Mexico
and the Caribbean.

Two judges and one Associate Judge
attended the 23rd Australian Institute of
Judicial Administration (AlJA) Conference in
Wellington, New Zealand. The Conference’s
theme was “Technology, Communication,
Innovation”. Presenters covered a range of
topics at the Conference including the
provision of e-services in courts, security and
access issues surrounding electronic court
documents and the relationship between
courts and the media. The Hon Madam
Justice Frances Kiteley, Ontario Superior Court
of Justice, offered attendees an insight into
Canada’s experience of information and
communications technology in courts.
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PUBLIC EDUCATION PROGRAMME

The Court’s Registrars address secondary school
students and community groups regarding the
Court’s jurisdiction and daily operations. The
lectures culminate in the groups being escorted to
an appropriate courtroom to observe a Supreme
Court trial. Demand for these group talks remains
high, particularly amongst secondary school
Legal Studies students. In 2005, the Registrars
addressed over 1,000 students and members of
the public over the course of 69 scheduled talks
conducted during the year.

The Court’s public education programme also
extended to participating in Law Week 2005:
Relationships and the Law and the History Council
of NSW's History Week. The activities offered by
the Court included architectural tours of the King
Street Complex and free educational displays
of historic court documents.
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THE ROLE OF THE PUBLIC
INFORMATION OFFICER

The Court’s Public Information Officer (PIO) is the
principal media spokesperson for the superior
NSW courts and provides a professional court-
media liaison service.

The major role of the position is to provide the
media with information about court proceedings
in the NSW Supreme Court, the Land and
Environment Court, the Industrial Relations
Commission of NSW and the District Court
of NSW.

The PIO works with the media to ensure that
judicial decisions are correctly interpreted and
reported to the community, and that initiatives
taken by the courts to enhance access to justice
are widely promoted.

The PIO is also responsible for ensuring that
media outlets are alert to any suppression orders
issued in proceedings, and that they are familiar
with the terms and impacts of these orders.

The distribution of, and adherence to, suppression
or non-publication orders is critical as the media’s
failure to acknowledge them in their coverage
could compromise proceedings.

During 2005, the PIO handled 1,309 enquiries
from the media. Of these:

e 83 per cent related to Supreme Court matters;

e 14 per cent related to District Court matters, and

e three percent of inquiries related to other courts,
including the Industrial Relations Commission
and the Land and Environment Court.

Of the 1,086 media inquiries relating to the
Supreme Court: 72 per cent were from Sydney
metropolitan journalists/reporters (major
newspapers, radio and TV stations); 14 percent
were from interstate or international journalists,
specialist/trade publications or members of the
public; nine per cent were from journalists at NSW
regional newspapers, radio and TV stations, and
five per cent were from journalists at Sydney
suburban newspapers.



OTHER ASPECTS OF THE COURT’S WORK

¢ Uniform Civil Procedure Rules project

e CourtLink

¢ Law Courts Library

¢ Admission to the Legal Profession and appointment of Public Notaries
e Admission under the Mutual Recognition Acts

e Administration of the Costs Assessment Scheme

* Pro Bono scheme

¢ Judicial Assistance Program



UNIFORM CIVIL PROCEDURE
RULES PROJECT

The Uniform Civil Procedure Rules project
commenced in 2003 when the Attorney General’s
Department developed a cross-jurisdictional
Working Party, chaired by Mr Justice Hamilton.
The Working Party’s chief aim was to consolidate
provisions about civil procedure into a single Act
and develop a common set of rules for civil
processes in the Supreme, District and Local
Courts. The new rules would only cover
procedural matters in general civil proceedings;
jurisdictional matters would remain the preserve of
the specific acts relating to each Court. This year
saw the culmination of the Working Party’s efforts
with the commencement of the Civil Procedure Act
2005 and Uniform Civil Procedure Rules. The Act
and Rules introduce significant and welcome
changes to civil processes in New South Wales. A
new Uniform Rules Committee has been
established under sections 8, 17 and Schedule 2
of the Act. The Committee is chaired by the Chief
Justice, and the Court is also represented by the
President of the Court of Appeal, Mr Justice
Hamilton and Justice Hoeben.

At this stage, the Act and Rules do not extend to
Court of Appeal proceedings or those placed in
specialist lists within the Court’s civil jurisdiction.
Work will continue towards incorporating these
matters into the uniform legislation.

COURTLINK

The Court continued to be actively involved in the
NSW Attorney General’s Department’s CourtLink
project during the year. The work of the CourtLink
Steering Committee has proven particularly
valuable in ensuring that CourtLink will meet the
needs of the Court. The Committee is an initiative
of the Department and includes representatives
from the Supreme, District and Local Courts. The
following judicial officers and registry staff
represented the Supreme Court during 2005:

The Honourable Mr Justice Hamilton;

The Honourable Justice Howie;

The Honourable Justice Gzell;

e The Honourable Associate Justice Macready, and
Ms Megan Greenwood, Chief Executive Officer
and Principal Registrar
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Significant progress was made in 2005 in respect
of electronic services (“e-services”). In November
2005 the Court implemented a limited release of
electronic filing (e-filing) in its Corporations and
Possession lists. A pilot group of five firms
participated in the trial implementation. The
feedback from the firms was extremely
encouraging. All firms recognised e-filing’s
potential to significantly cut down the amount of
time required to process these applications
compared to traditional over-the-counter filing
methods. Work will continue in 2006 to expand
the application of e-fling and the range of
e-services made available to users.

LAW COURTS LIBRARY

The Law Courts Library acts as a legal resource
and information centre to the Judges, Associate
Judges and Registrars in the Law Courts Building.
The Library offers: legal reference and research
services and guides; access to a comprehensive
range of electronic resources and services; guides
to the Library’s collections and resources; legal
research training; document delivery and inter-
library loan services, and an online current
awareness service.

The NSW Attorney General’s Department and the
Federal Court of Australia jointly fund the Law
Courts Library. There are two committees that
oversee the operations of the Library. These
committees are the Operations Committee and
the Advisory Committee.

The Operations Committee comprises an equal
number of representatives from the NSW Attorney
General’s Department and the Federal Court of
Australia. The Operations Committee is
responsible for setting budget priorities, revenue,
business planning and Library policy. The Advisory
Committee consists of three Judges from the
Federal Court of Australia and three Judges from
the Supreme Court of NSW. The Advisory
Committee consults with the Operations
Committee on matters of budget, collection
development and service provision. During 2005,
the Supreme Court representatives on the
Advisory Committee were:



e The Honourable Mr Justice Sheller AO
(until April);

e The Honourable Justice Basten (from May);

e The Honourable Justice Ipp, and

e The Honourable Justice Austin.

ADMISSION TO THE LEGAL PROFESSION
AND APPOINTMENT OF PUBLIC NOTARIES

The Legal Profession Admission Board is a self-
funding statutory body established under the
Legal Profession Act 2004. The Board is
responsible for making rules for and approving
applications for the admission of lawyers and the
appointment of public notaries. Once admitted as
a lawyer, a person may apply to the Law Society
of NSW or the NSW Bar Association for a
practising certificate as either a solicitor or
barrister.

The Board comprises the Chief Justice, three
other Judges of the Supreme Court, a nominee of
the Attorney General and key members of the
legal profession. The Board maintains a close
working relationship with the Court in other
respects, by providing officers to assist in the
administration of admission ceremonies,
maintaining the Rolls of Lawyers and Public
Notaries, and liaising with the Court’s Registry
about applications made under the Mutual
Recognition Acts. In addition, five Judges of the
Court provide important policy input by
maintaining positions on the Board’s committees.

During 2005, the members of the Legal Profession
Admission Board were:
The Honourable the Chief Justice

The Honourable Mr Justice Windeyer AM RFD ED
(Presiding Member)

The Honourable Mr Justice Sully (Deputy Presiding
Member)

The Honourable Mr Justice Studdert
Professor D Barker (until 4 March)
Professor J McKeough (from 4 March)
Mr P Taylor SC

Mr J Gormly SC

Mr C Cawley

Mr J Mclintyre
Professor C Sappideen
Mr J Feneley

Executive Officer and Secretary:
Mr R Wescombe

The Board’s work during 2005

¢ |n April, the Board moved to the new premises
it had purchased at 37 Bligh Street, Sydney.
The new premises provide additional space for
the efficient storage of current records and
some additional office space to accommodate
a legally qualified staff member to increase the
quality of the Board’s examination and other
operations.

The Board also adopted new rules, the

Legal Profession Admission Rules 2005, to
accommodate the significant changes involved
in the Legal Profession Act 2004. The new act
and the new rules provide, among other things,
for persons to be admitted as “Lawyers” rather
than “Legal Practitioners”.

e Two new university degrees were accredited by
the Board under the Admission Rules: the JD
degree at the University of New England, and
the LLB degree at the University of Notre Dame.

TABLE 6.1:

Summary and comparison of the Legal Practitioners
Admission Board’s workload

2003 2004 2005
Legal Practitioner admissions
approved by the Board 1,843 1,965 1,585
Lawyer admissions approved
by the Board 381
Certificates of Current Admission
produced by the Board 691 534 585
Public Notaries appointed by
the Board 34 51 50
Students-at-Law registrations 965 920 733
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Legal Qualifications Committee

The Legal Qualifications Committee is constituted
under the Legal Profession Admission Rules to
superintend the qualification of candidates for
admission and to advise the Board in relation to
the accreditation of academic and practical
training courses in New South Wales. The
Committee performs its work largely through its
sub-committees and reviews decisions of these
sub-committees at the request of unsuccessful
applicants.

During 2005 the members of the Legal
Qualifications Committee were:

The Honourable Justice Barrett (Chairperson)
The Honourable Justice Kirby

The Honourable Justice Palmer

Mr J Fernon SC

Ms J Oakley

Mr D Toomey

Mr J Dobson

Mr H Macken

Mr C Cawley

Mr R Harris

Associate Professor A Goh (until 15 June)
Associate Professor A Lamb

Associate Professor K Maxwell

Mr M Fitzgerald

Dr G Elkington (from 24 June)

Executive Officer and Secretary:
Mr R Wescombe

Work during 2005

The Legal Qualifications Committee, working from
amended admission rules, commenced a more
flexible approach to the assessment of overseas
practical training. Under the new arrangements,
the assessment of overseas practical training was
done on a competency by competency basis
rather than on an almost all or nothing basis. The
new arrangements allowed the Committee to
impose training requirements on overseas
practitioners which were more precisely tailored to
their individual competencies.
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TABLE 6.2:
Applications considered by the Legal Qualifications
Committee

2003 2004 2005
Applications for Academic
Exemptions 525 424 411
Applications for Practical
Training Exemptions 281 212 176

Examinations Committee

The Examinations Committee is constituted by the
Legal Profession Admission Rules to oversee the
content and conduct of the Board’s examinations
and the candidatures of Students-at-Law. It has
three sub-committees. The Performance Review
Sub-Committee determines applications from
students seeking to avoid or overcome exclusion
from the Board’s examinations. The Curriculum
Sub-Committee, in consultation with the Board’s
examiners and revising examiners, plans the
curriculum for the Board’s examinations, and the
Quality Sub-Committee oversees the quality of
examinations and marking.

During 2005, the members of the Examinations
Committee were:

The Honourable Justice Simpson (Chairperson)
The Honourable Justice Campbell

(Deputy Chairperson)

Mr M Christie

Mr J Dobson

Mr F Astill

Associate Professor G Monahan

Mr R Anderson

Executive Officer and Secretary:
Mr R Wescombe



Work during 2005

During 2005 the Committee made further
advances in assuring the quality of the Board’s
examinations. It revised: communication with
students about examinations; examination marking
procedures; monitoring of examiner administrative
performance, and publication of past examination
papers.

TABLE 6.3:
Three-year comparison of the Examination Committee’s
workload

2003 2004 2005
Examination subject enrolments
by Students-at-Law 5303 5,693 5,368
Approved applications to sit
examinations in non-scheduled
venues 44 39 51
Approved applications for
special examination conditions 14 13 17
Student-at-law course applications 392 322 296
Applications from students-at-law
liable for exclusion from the
Board’s examinations 393 400 396

ADMISSION UNDER THE MUTUAL
RECOGNITION ACTS

The management of applications from legal
practitioners for admission under the Mutual
Recognition Acts forms another aspect of the
Registry’s work. The Registry liaises with the Legal
Profession Admission Board in performing this
small task. In 2005, 290 interstate and New
Zealand practitioners were enrolled under Mutual
Recognition Acts, compared with 304 in 2004 and
330 in 2003. Although the number of practitioners
enrolled under Mutual Recognition Acts is
generally trending downwards under the influence
of recent legislation that permits practitioners in
one State to practise in another, there is still a
significant number of practitioners seeking such
enrolment.

ADMINISTRATION OF THE COSTS
ASSESSMENT SCHEME

The Costs Assessment Scheme commenced on
1 July 1994. It is the process by which clients and
practitioners determine the amount of costs to be
paid in two principal areas: between practitioners
and their clients and party/party costs. Party/party
costs are costs to be paid when an order is made
from a Court (or Tribunal) for unspecified costs.
The Costs Assessment section of the Registry
undertakes the day-to-day administration of the
Costs Assessment Scheme.

The Costs Assessment Scheme is the exclusive
method of assessment of legal costs for most
jurisdictions. A costs assessment application
enables an assessor to determine costs disputes
between practitioners and clients, between
practitioners and practitioners or between parties
to legal proceedings. Applications under the
Scheme are determined by external assessors
appointed by the Chief Justice. All assessors are
members of the legal profession and educational
seminars are arranged for them each year by the
Costs Assessors’ Rules Committee. Mr Robert
Benjamin, solicitor, was the Chair of the Costs
Assessors’ Rules Committee during 2005.
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In conjunction with the Costs Assessment Rules
Committee, a Costs Assessors Users’ Group
meets on a quarterly basis to discuss issues in
costs assessment from a user’s perspective. The
Costs Assessors Users’ Group is chaired by
Justice Barrett and consists of court assessors,
costs consultants and a representative of the
Office of the Legal Services Commissioner.

From 1 January 2005 to 31 December 2005 there
were 2,052 applications lodged. Of these, 1,457
(71 per cent) related to costs between parties, 219
(11 per cent) were brought by clients against
practitioners, and 349 (17 per cent) were brought
by practitioners. The remaining applications were
27 applications lodged between legal practitioners
for assessment of costs either instructing
practitioners against retained practitioners and the
reverse. The review process, which is relatively
informal in nature, is carried out by two senior
assessors of appropriate experience and expertise
and is conducted along similar lines to that used
in the original assessment process. The review
panel can vary the original assessment and is
required to provide a short statement of its
reasons. During 2005 there were 161 applications
filed for review of costs assessments. There is stil
provision to appeal the review panel’s decision to
the Court, as of right on questions of law and
otherwise by leave. These appeals are heard by
Associate Judges in the Common Law Division
and form part of the Division’s civil caseload. A
small number of appeals in relation to costs
assessment are lodged each year.
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PRO BONO SCHEME

The Pro Bono Scheme under Part 66A of the
Supreme Court Rules 1970 was established in
2001 with support from the NSW Bar Association
and the Law Society of NSW. The scheme
enables unrepresented litigants, who have been
considered by the Court to be deserving of
assistance, to be referred to a barrister and/or
solicitor. Seventeen referrals were made during the
year: one referral was made in the Court of
Appeal, 11 referrals were made in Common Law
matters and five were made in the Equity Division.
The Scheme’s success depends upon the
continued goodwill of barristers and solicitors, and
the Court gratefully acknowledges those who give
of their time so freely in supporting the Scheme.

JUDICIAL ASSISTANCE PROGRAM

A Judicial Assistance Program was launched to
help New South Wales judicial officers meet the
demands of their work whilst maintaining good
health and well-being. The scheme provides for
24-hour access to a professional, confidential
counselling service and free annual health
assessments. The Court administers this Program
on behalf of all the jurisdictions.
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APPENDIX (i): NOTABLE JUDGMENTS - SUMMARIES OF DECISIONS

The Court's full text judgments are accessible online at: http://www.lawlink.nsw.gov.au/lawlink/caselaw

1. Application of O and P

This was a dispute over the naming of a Korean
infant adopted into an Australian family. The
applicants, O and P, wished to place a Western
name before the child’s Korean given and family
names. The applicants had applied this name
structure to their eldest son, whom they had also
adopted from Korea. The applicants referred to
their youngest child using a Western name for 22
months’ prior to the Court making the adoption
order and now wished to make the name legal.
Under section 101(5) of the Adoptions Act 2000
(“the Act’), the applicants must establish “special
reasons” relating to the child’s best interests
before the Court can approve a change of name.
The Department of Community Services (“the
Department”) opposed the application on the
basis that O and P failed to prove “special
reasons” in this case. The Department also
claimed the application contravened international
laws designed to preserve a child’'s identity and
birth name. Justice Campbell examined the
construction of section 101 of the Act and
whether the applicants had breached Article 8 of
the United Nations Convention on the Rights of
the Child (“UNCROC”).

Justice Campbell scrutinised the construction of
section 101 and considered binding precedent on
the topic. His Honour determined that the “special
reasons” supporting the changing of a child’'s
name upon adoption were entirely at the Court’s
discretion and those reasons would vary
according to each application. In this case, His
Honour found that the child had been referred to
by the Western name for the greater part of his life
and it formed part of his identity. His Honour also
noted the applicants’ wish to encourage a
relationship between the two siblings and agreed
that similar name structures would assist this aim.
Justice Campbell concluded that the applicants’
desire to change the child’s name did not stem
from a wish to downplay or ignore his Korean
origins, but from a desire to protect their child’s
best interests.

Justice Campbell also dismissed the Department’s
claim that the applicants had not acted in the best
interests of the child according to Article 8 of
UNCROC. His Honour noted the Commonwealth’s
decision not to implement UNCROC as domestic
law and consequently its provisions bind neither
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Australian individuals nor Courts. His Honour also
found the Court need not interpret section 101(5)
of the Act in terms of UNCROC's provisions.
Section 101(5) was unambiguous in its meaning
and there was no need to qualify its construction
by referring to the treaty. Justice Campbell also
found that, in any event, Article 8 did not preclude
the name of a child being changed, but rather
protected the identity of a child (including its name)
from being interfered with in an unlawful way. His
Honour interpreted “lawfulness” as being in
accordance with domestic law and noted that, in
the present case, each phase of the adoption had
been carried out in accordance with Korean and
Australian law. Furthermore, Justice Campbell
found there was no relevant international law
principle that prevented the name of a child being
changed on adoption. UNCROC specifically
recognises that intercountry adoptions occur and
does not require the preservation of a given name
in these circumstances. The Court approved the
name change.

Bench: Campbell J

Judgment citation: Application of O and P
[2005] NSWSC 1297

Judgment date: 15 December 2005

2. Attorney General of New South Wales v
World Best Holdings Limited & Ors

This case concerned an unconscionable conduct
claim in the Retail Leases Division of the
Administrative Decisions Tribunal (the “ADT”).

Following an adverse decision by the ADT, World
Best Holdings Ltd appealed to the Supreme Court
asserting the decision was invalid on two grounds:
the first being that the constitution of the Tribunal
by Mr B McDonald was invalid because Mr
McDonald did not meet the qualifications required
by the Administrative Decisions Tribunal Act 1977,
Schedule 2, Part 3B, Clause 4(1); the second
being that two members purporting to assist the
tribunal had participated in the adjudication in
violation of the Act at Schedule 2, Part 3B, Clause
4(3). Clauses 4(1), 4(2) and 4(3) of Part 3(B) of
Schedule 2 of the Act prescribes the manner
in which the Tribunal is to be constituted and
operate when exercising functions in relation to
unconscionable conduct claims made pursuant to
the Retail Leases Act 1994.

2. The participation of
two non-judicial
members in a decision
of the ADT crossed
clearly drawn statutory
lines between
assistance and
adjudication



3. Observations
about the
admissibility of
expert opinion
evidence

The Supreme Court held that the ADT decision
was invalid on both grounds. During the Supreme
Court hearing the Attorney General successfully
sought leave to be joined as a defendant. The
Attorney General subsequently appealed the
decision of the Supreme Court to the Court of
Appeal.

Nine days after the Court of Appeal had heard oral
submissions, the Courts Legislation Amendment
Act 2005 was introduced and passed by the
Parliament of New South Wales. The Act
amended the qualifications required for a Tribunal
member. Regarding the constitution of the
Tribunal, the Court held that the appeal was to be
determined in accordance with the law as it
currently stood. Given that the amending Act
operated retrospectively, it applied to the present
proceedings. The Tribunal had therefore been
validly constituted.

However, the Court of Appeal held that the
Supreme Court’s finding of fact, that there had
been impermissible participation by the non-
judicial members in the decision-making process,
was correct. The Attorney General sought to
support the order of the Tribunal on the basis of
Section 81(3) of the ADT Act, which provides that
certain failures to comply with the requirements of
respective Acts are to be “treated as an
irregularity”, and are not to “nullify” proceedings.
By majority, the Court held s 81(3) was directed
only at non-compliances of a procedural nature. In
the present case the non-compliance was a
jurisdictional error of a fundamental kind and
consequently did not apply to save the Tribunal’s
decision from invalidity.

Bench: Spigelman CJ, Mason P, Tobias
Citation: Attorney General (NSW) v World
Best Holdings Ltd [2005] NSWCA 261; 63
NSWLR 557

Date: 11 August 2005

3. Australian Securities & Investments
Commission (ASIC) v Rich & Anor

This was an appeal against a trial judge’s decision
to reject expert evidence tendered in proceedings
in the Supreme Court’s Equity Division. At trial,
ASIC had sought to introduce a report by Mr
Carter containing critical expert financial and
accounting evidence concerning One.Tel and the
conduct of its former directors, Mr Rich and Mr
Silbermann (“the Respondents”). Mr Carter had
helped with ASIC’s initial investigation that
spawned these legal proceedings, and was privy
to a large body of information about One.Tel,
including interviews with business associates and
former employees. Whilst drafting his report, Mr
Carter was able to draw upon this full body of
information. However, before finalising the report
he was instructed to exclude much of the material
and confine himself largely to One.Tel's business
records. Broadly speaking, Mr Carter’s final report
identified: the true financial position of the One.Tel
group of companies at relevant times; information
that ought to have been supplied to its directors,
and the amount of compensation that ASIC
sought from the Respondents. During the trial, the
Respondents challenged the admissibility of this
report on the grounds that it contained opinions
originally formed using excluded information.
Consequently, the report did not reflect the real
factual basis and true reasoning process adopted
by the author. The trial judge accepted the
Respondents’ submissions and ruled that Mr
Carter’s report was inadmissible. Alternatively, the
trial judge found that the Court should reject the
report as the risk Mr Carter had taken excluded
information into account outweighed its probative
value. ASIC challenged these rulings in the Court
of Appeal.

The Court of Appeal unanimously held that the trial
judge erred in ruling that Mr Carter’s report was
inadmissible. The Court disagreed with the trial
judge’s conclusion that expert opinion evidence is
inadmissible unless it is true, historical fact, based
solely on the facts detailed in the report, and
arrived at only by the process of reasoning set out
in the report. The Court held that expert evidence
is admissible as long as it discloses the facts and
reasoning process that the expert asserts will
justify his or her opinion. The critical concern
should not be how the expert first formed their
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opinion, but whether the expert has placed the
court in a position where it can evaluate the
evidence placed before it. The fact that an expert’s
opinion is based on facts that are assumed (and
not proved) at the time the expert gives evidence,
is no reason to immediately exclude the evidence
- these assumed facts may be proved later by
other evidence. Also, the fact that an expert’s
opinion was initially formed or later reinforced by
reference to facts not mentioned by the expert in
their evidence, is irrelevant to the question of
admissibility; once the opinion is capable of being
based on the proved facts, it is admissible. The
Court set aside the trial judge’s orders.

The trial judge concluded that the substantial risk
that Mr Carter’s report referenced excluded
material was enough to diminish the probative
value of his evidence. The Court found that the
trial judge made a fundamental error by failing to
weigh the potentially damaging aspects of the
report against the crucial role it might play in
proving ASIC’s allegations against the
Respondents. The balancing exercise of section
135 of the Evidence Act 1995 NSW always
requires an evaluation of the probative value of the
evidence. Contrary to the trial judge’s ruling, the
Court of Appeal found that reliance on a broader
range of information does not automatically limit
the probative value of evidence. The Court upheld
ASIC’s appeal and set aside the trial judge’s order
that it should be excluded.

Bench: Spigelman CJ; Giles JA; Ipp JA
Citation: Australian Securities & Investments
Commission v John David Rich & Ors [2005]
NSWCA 152; 54 ACSR 326; (2005) 23
ACLC 1,100

Judgment date: 20 May 2005
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4. Chen & Ors v City Convenience Leasing
Pty Ltd & Anor

This was an appeal against a decision of the
District Court. The dispute was between a lessor
(Mr Chen and his associates), the lessee (City
Convenience Leasing Pty Ltd), and the lessee’s
guarantor, Mr Gebara. In the District Court, the
Chen interests sued City Convenience and Mr
Gebara for damages, primarily relating to unpaid
rent. City Convenience and Mr Gebara successfully
defended the claim for damages. They also
succeeded in their cross claim to have the lease
declared void. The trial judge accepted City
Convenience’s and Mr Gebara’s allegations that
the agent for the Chen interests, Mr Lui, breached
the Fair Trading Act 1987 and induced them to
enter the lease through false and misleading
representations about air conditioning and loading
dock arrangements. Although the terms of the
formal lease agreed to by Mr Gebara in
consultation with his solicitor were inconsistent
with Mr Lui’s representations, Mr Gebara argued
that he relied upon these representations in
deciding to execute the lease. On numerous
occasions whilst cross-examining Mr Gebara,
counsel for the Chen interests sought to establish
what advice he received from his solicitor
regarding the lease prior to its execution. On each
occasion, Mr Gebara’s counsel successfully
claimed client legal privilege. The critical issue on
appeal was whether the trial judge should have
allowed these claims of privilege.

On appeal, Mr Chen and his associates submitted
that, by making a cross claim alleging reliance on
false representations about the terms of the lease,
City Convenience and Mr Gebara impliedly
consented to being cross-examined about legal
advice received prior to the lease’s execution. By
doing so, they effec