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Introduction

In a paper delivered in this series in 2013, the Chief Justice reviewed the early
history of corporate law, as well as more recent developments. | will not here repeat
the Chief Justice’s survey of early developments and | will focus largely on
developments in the corporate form during the 18" and 19" centuries. | will give
particular attention to two key features of a corporation, namely that it is treated as a
separate legal person from its shareholders and that its shareholders are allowed
limited liability.* 1 will not address the twentieth century in any detail, since the Chief
Justice’s previous paper provided a full outline of the constitutional travails of
national corporations legislation in that century.

| should note, by way of preliminary comment, that the use of the term “company” in
the 18™ and early 19™ centuries applied more widely to persons associated for a
common purpose, often in connection with trade and did not depend on
incorporation. The use of the term “company” to refer to a limited liability company
developed by the end of the 19" century.?

| should also note that that segment of the Australian population which today
appears in corporations lists would today take the benefits of the corporate form for
granted. That view has not always been held. In An Inquiry into the Nature and
Causes of the Wealth of Nations (1776), Adam Smith took a narrower view, arguing
that the corporate form was only suitable for a limited number of enterprises, such as
banking, insurance, canals and water supply that required high capital input or had
public benefit or utility and where the company’s operations were capable of being
reduced to a “routine” or to such a “uniformity of method as admits of little or no
variation”.

Earlier unincorporated entities, joint stock compan ies and the Bubble Act

In his 2013 paper, the Chief Justice noted the development of the corporate form in
medieval times and pointed to early examples of the use of corporate forms in the
corporation sole which was used to hold property of public and ecclesiastical officers,
including the Crown and bishops, and the corporation aggregate which was used for
local government and universities. The Chief Justice then traced the development
of the joint stock company in England. Whether such an entity had a separate legal
personality, or was an unincorporated partnership, depended on whether it was
chartered by the Crown or Parliament. Where a trading company was granted a
royal charter or incorporated by private Act of Parliament, it would then exist in

! The significance of these matters for the legal history of the corporation is noted by M Wibisono,
“Corporations” in JT Gleeson et al (eds), Historical Foundations of Australian Law - Volume Il, 2013, p
384.

% R McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, 2009, p 18.



perpetuity, have the capacity to sue and be sued and would have separate legal
existence from its members, and members of companies granted a royal charter
would also generally have limited liability.

The Chief Justice also noted the development of early trading companies such as
the East India Company in the 17" century; the expansion of domestic companies
structured as joint stock companies and the speculation surrounding those
companies; and that, by the end of the 17" century, courts had recognised that
individual members of an incorporated body were not liable for its debts, although
this does not seem to have been regarded as an important benefit of incorporation,
possibly because of the power to make calls conferred by the relevant charters or
the possibility of remedies analogous to subrogation.®

The Chief Justice also referred to the introduction of the Bubble Act 1720* which
prohibited enterprises which

“presume to act as if they were corporate bodies ... without any legal authority, either
by Act of Parliament, or by any Charter from the Crown”.

Acting as a corporate body was defined as “raising or pretending to raise
transferable stock” and doing so without authority was treated as a “publick
nuisance” which would be treated as a praemunire, a non-capital criminal offence
punishable by imprisonment and the forfeiture of property to the Crown.®

The traditional view is that the Bubble Act was passed to seek to address the risk of
an overheated market in the period prior to the failure of the South Sea Company,
which had taken over the national debt of the British Government in exchange for the
rights to trade with Spanish territories in South America. An alternative view is that
the Bubble Act was promoted by the South Sea Company to seek to limit competitive
investments in unincorporated joint stock companies, which would not have the
exemption which the Bubble Act provided to the South Sea company.® There is also
a debate in the historical literature as to whether the Bubble Act retarded the
development of English company law; a later view, promoted by Dr Rob McQueen,
points to the development of deed of settlement companies, as well as railway and
canal companies incorporated by charter or by Act of Parliament in the period in
which the Bubble Act was in force, as a positive matter.”

After the passage of the Bubble Act, companies could still be incorporated by charter
or statute in the United Kingdom. That typically occurred in the case of companies
involved with construction of infrastructure such as water and gas works, canals and
railways and only a small number of manufacturing companies were incorporated.®

® T F Bathurst, “The Historical Development of Corporations Law”, 3 September 2013, p 4.

* The full title of the Bubble Act described it as “An Act to Restrain the Extravagant and Unwarrantable
Practice of Raising Money by Voluntary Subscriptions for Carrying on Projects Dangerous to the
Trade and Subjects of this Kingdom.”

® J Taylor, Boardroom Scandal: The Criminalisation of Company Fraud in Nineteenth-Century Britain,
2013, p 10.

® Wibisono, “Corporations”, note 1 above, p 390.

" McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 20.

® 5 Watson, “How the company became an entity: a new understanding of corporate law” (2015) JBL
120 at 123.



Charters or private Acts of Parliament were sought, not so much for any particular
benefit attributed to incorporation but because they were often associated with
conferring other rights such as the right to use a particular route for a railway or
canal.’ It has also been suggested that the use of incorporated or unincorporated
forms of the joint stock company varied from industry to industry, depending on the
extent to which existing industry participants resisted incorporation. For example,
existing participants in the insurance industry often sought to block private legislation
to incorporate new insurance companies, which generally incorporated as
unincorporated joint stock companies which did not require such legislation. On the
other hand, existing enterprises in the transport industry were less threatened by
new industry participants operating in different regions, and there was greater use of
private Acts of incorporation and incorporated joint stock companies in the transport
field, promoted, as noted above, by the need for rights of compulsory acquisition or
access to land.*®

Unincorporated deed of settlement “companies” were also used in the period after
the Bubble Act and were treated as a partnership at common law but recognised as
a “company” by the Court of Chancery.'* A deed of settlement “company” arguably
did not contravene the Bubble Act, since s 25 of the Act provided that it did not:

“prohibit or restrain the carrying on of any home or foreign trade in partnership in

such manner as hath hitherto usually and may be lawfully done according to the

Laws of this Realm now in force”.?

A deed of settlement “company” was not a separate legal entity from its members or
shareholders.'® By the terms of the deed of settlement, members agreed to become
associated in an enterprise with a prescribed joint stock divided into a prescribed
amount of shares; the deed could be amended by agreement of a majority of the
shareholders; management was delegated to a committee of directors; and property
was vested in trustees.’* The appointment of trustees mitigated the difficulties
arising from change of membership, to the extent that proceedings could be brought
by or against the trustees on the firm’s behalf. The deed of settlement would
typically provide for shares in the partnership to be transferable, and a person to
whom the share was transferred was required to agree to perform the obligations of
a member provided under the deed of settlement, and to be bound by that deed of
settlement.

There were nonetheless practical difficulties with the deed of settlement company.
Although the deed of settlement would typically provide that members were liable
only to the extent of their contributed capital, that provision did not bind a third party
creditor, even if it had notice of it, unless the creditor agreed to the limitation of

°p Lipton, “The Evolution of the Joint Stock Company to 1800: A Study of Institutional Change”,

%Ionash University, Workplace and Corporate Law Research Group, Working Paper No 15, p 25.
Ibid, pp 24-25.
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liability.*® Litigation between members of deed of settlement companies was also
practically difficult, because there was no requirement for any public register of
members.*® It was also difficult to enforce calls on partly paid shares, because all
shareholders were required to be joined as party to the action which might potentially
require an inquiry into the state of the partnership accounts. The extent of these
difficulties was illustrated by Van Sandau v Moore (1826) 1 Russ 441 [Document 1] ,
where Lord Eldon held that a shareholder’s application to dissolve an unincorporated
company and for accounts to be taken required joinder of some 14 directors and 300
shareholders of the entity.

There was also a degree of controversy as to the legal status of unincorporated
companies, and particularly the provision for transferable shares. In R v Dodd
(1808) 9 East 516; 103 ER 670 [Document 1A] , Ellenborough CJ observed that a
promise of limited liability in respect of an unincorporated joint stock entity was “a
mischievous delusion, calculated to ensnare the unwary public” but did not convict
the promoter where the Bubble Act had not been enforced for many years and where
the prosecution was initiated by an opponent of the promoter, who had acquired
shares in order to commence it.” Several cases in the early 1820s also treated
deed of settlement companies as unlawful under the Bubble Act or at common law.*?
In Josephs v Pebrer (1825) 3 B & C 639 at 644; 107 ER 870 [Document 2] the
Bubble Act was applied to deny recovery to a stockbroker in a claim against an
investor who declined to pay for shares on the collapse of the market. On the other
hand, in Nockels v Croshy (1825) 3 B & C 814; 107 ER 935 [Document 3] , the
Bubble Act did not prevent an investor recovering money paid into a failed project.

In Kinder v Taylor (1825) 3 LJ Ch 68, Lord Eldon noted that “acting as a corporation
without being such is illegal at common law”. Dr McQueen has argued that the
opposition expressed by the courts to joint stock companies had little impact, given
the commercial demand for such entities.'® The Bubble Act was ultimately repealed
by 6 Geo IV ¢ 91 (1825).%°

Developments in the first half of the 19 ™ century in England

The corporate form was used to facilitate canal building and railways during the early
19" century, which were capital intensive and had relatively lengthy construction
periods, but manufacturers were suspicious of that form, possibly because it could
facilitate the entry of competitors.?

The Chartered Companies Act 1837 (UK) allowed incorporation by letters patent
granted by the Board of Trade, but competing interests were from time to time

> walburn v Ingilby (1833) 1 My & K 61; (1833) 39 ER 604; Re Sea Fire & Life Insurance Co (1854) 3
De GM & G 459; 43 ER 180; RP Austin & | Ramsay, Ford’s Principles of Corporations Law, 2012,
2.120].

[6 Johnson, Making the Market, note 14 above, pp 119-120.

" Taylor, Boardroom Scandal, note 5 above, p 12.

¥ W R Cornish and G de N Clark, Law and Society in England 1750-1950, 1989, p 251.

¥ McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 39.

%% johnson, Making the Market, note 14 above, p 117.

! McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, pp 26, 40-42.



successful in preventing the grant of letters patent and the process was expensive.?
Case law in the first half of the 19™ century held that members of an incorporated
joint stock company, and subsequently an unincorporated joint stock company, did
not have an interest in the company’s assets.?® In the later decision in Re
Agriculturist Cattle Insurance Co (Baird’s Case) (1870) LR 5 Ch App 725 [Document
4], James LJ distinguished the position in respect of an unincorporated deed of
settlement company from that of a partnership, in holding that the principle of
partnership law by which a person ceased to be a partner upon death, and that his or
her estate was not thereafter liable for the partnership’s debts, did not apply to a joint
stock company, so that the executor of the shareholder’s estate could be included in
a list of contributories. His Lordship noted (at 734) that the aim of the joint stock
company was to make the organisation:

“... as nearly a corporation as possible, with continuous existence, with transmissible
and transferable stock, but without any individual right in any associate to bind the
other associates, or to deal with the assets of the association.”

That decision treats a joint stock company, although developed from the partnership
form, as distinct from it.

Developments in the first half of the 19th century in Australia

Developments in Australia in the early 19" century, not surprisingly, reflected the
corresponding position in the United Kingdom. In 1817, Governor Macquarie
conferred a charter on the Bank of New South Wales which granted limited liability to
shareholders. Imperial authorities subsequently refused approval for the charter
because of concerns as to the grant of limited liability, and the Bank subsequently
operated as an unincorporated joint stock company, governed by a deed of
settlement which provided for its shares to be transferable and for it to be managed
by a board of directors.** Several unincorporated joint stock companies were
incorporated under deeds of settlement in New South Wales, including the Australian
Agricultural Company (1824) and the Australian Gas Light Company (1836).

Legislation in New South Wales in the late 1830s and early 1840s addressed
practical issues arising from the status of unincorporated joint stock companies.”® In
1843, the Bank of Australia, which had been formed in 1826 as a joint stock

2 3 Ville, “Judging Salomon: Corporate Personality and the Growth of British Capitalism in a
Comparative Perspective” (1999) 27 Fed L Rev 203 at 205.
2 Bligh v Brent (1836) 2 Y&C Ex 268; 160 ER 397 (holding that shares in a company were
personalty, irrespective of the nature of the company’s property, because the shareholder in an
incorporated joint stock company had an interest only in its profits and not in its assets); Watson v
Spratley (1854) 10 Ex Ch 222; 156 ER 424 (holding that a shareholder in an unincorporated mining
company had only an interest in the company’s profits and not in its physical assets, so the share was
ersonalty even if the company’s assets were real property).
* Bathurst, “The Historical Development of Corporations Law”, note 3 above, p 14.
% An Act to make good Certain contracts which have been or may be entered into by certain Banking
and other Copartnerships 1839 (NSW) [Document 5] ; An Act for further facilitating proceedings by
and against all Banking and other Companies in the Colony entitled to sue and be sued in the name
of their Chairman Secretary or other Officer 1842 (NSW) (allowing banks and other joint stock
companies to sue and be sued in the name of an officer of the company) [Document 6] ; Companies
(Process) Act 1848 (NSW) (allowing joint stock companies to sue and be sued by members)
[Document 7] ; see P Lipton, “A History of Company Law in Colonial Australia: Economic
Development and Legal Evolution” (2007) 31 Melb U L Rev 805 at 808, 810.



company without limited liability, collapsed. The Bank had borrowed money from an
English bank, the Bank of Australasia, which brought successful proceedings against
shareholders, and the Privy Council held that the deed of settlement permitted the
directors to bind the company in borrowing funds and that shareholders were bound
under partnership law.?® | will refer below to the similar experience in England in the
collapse of Overend Gurney & Co Ltd. Trading activities in the colonies in the early
19" century were still on a relatively small scale, limiting the need for incorporation.?’

t

Developments in the mid 19 ™ century in England - The Joint Stock Companies

Act 1844

In his 2013 paper, the Chief Justice noted that several fundamental elements of the
structure of the modern corporation were not established until the middle of the 19"
century, including, legal personality, perpetual existence, transferable shares and
limited liability. We will see those developments in the narrative that follows.

In 1837, a report prepared by Mr Bellenden Ker for the House of Commons took an
early cross-jurisdictional approach to law reform and noted that:

“In France ... [limited liability] is very useful, as affording the means of directing to
commercial enterprise much capital which otherwise would not be so employed as
affording the means of bringing forward intelligent and skilful persons, who have not
capital to enable them to enter into commercial speculation ... In New York it is
understood that the same effect is produced.?®

Mr Ker recommended that partnership law be amended to permit limited liability.
Although that report was considered by a select committee of the House of
Commons in 1843, it expressed no view as to the merits of limited liability and did
not advance a proposal for its introduction.

An 1844 Select Committee, under Gladstone’s chairmanship, accepted that
incorporation should be made more widely available, without the need for a royal
charter or private Act, by a process of registration.” It also recommended minimum
capital requirements in respect of the company, and minimum denomination
requirements for stock, and those recommendations were largely adopted in the
Joint Stock Companies Act 1844 (7 & 8 Vict ¢ 110) (“1844 Act”) [Document 9] .*°
The Gladstone Committee considered, but did not support, limited liability, which it
recognised would provide an incentive for investment, but considered was not
necessary given existing investment levels.3* The Gladstone Committee also
emphasised the value of disclosure, including by periodic meetings and publication
of accounts.** That view remained controversial in the mid-nineteenth century,

%% Bank of Australasia v Breillat (1847) 6 Moore PC 152; 13 ER 642 [Document 8] ; Lipton, “A History
of Company Law in Colonial Australia”, note 25 above, 810-811.

2 Lipton, “A History of Company Law in Colonial Australia”, note 25 above, 810.

2 Report on the Law of Partnership, 1837, quoted D R Kahan, “Shareholder Liability for Corporate
Torts: A Historical Perspective” (2009) 97 GEO LJ 1085 at 1093-1094.

* McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 46.

% |bid, pp 45-46.

L 1bid, p 45.

%2 Wibisono, “Corporations”, note 1 above, p 399.



although it has subsequently had a strong influence in both companies and
securities legislation.

The 1844 Act required that a partnership of more than 25 members, insurance
companies and insuring friendly societies, and partnerships with shares that were
transferable without the consent of co-partners, register with the Board of Trade,
which did not undertake a merits assessment of the application for registration. The
process of registration involved two stages. At the first stage, a company filed a
prospectus and obtained provisional registration, which allowed it to raise capital, on
giving details of the name and business of the company and the names, addresses
and occupations of its promoters, and later its directors officers and shareholders
and payment of a £5 fee (ss 4, 21). There was an obvious risk that companies
would not proceed to final registration after capital had already been raised and
about three-quarters of companies registered at the first stage did not proceed to
complete registration between 1844 and 1855.%

The company could proceed to the second stage, completing registration, after a
deed of settlement was signed by shareholders and submitted (ss 7, 21). The deed
of settlement would include information about the company’s objects, capital
structure, directors and members.®* After complete registration, the company had to
make twice-yearly returns of all changes to the shareholder list (s 11) and to register
audited balance sheets within a fortnight of each general meeting (s 43). Auditors
were to be elected by shareholders and were required to examine the accounts and
report on them to the general meeting (ss 38-43). The requirements for accounts
and publicity introduced by the 1844 Act seem desirable to modern ears, but were
criticised in the mid-nineteenth century as providing little practical benefit. The 1844
Act also provided for general meetings to be held at least once a year; shareholders
could call extraordinary general meetings and members of the board were to be
rotated regularly and could not hold office indefinitely (Sch A). The 1844 Act did not
exclude personal liability of a company’s members, although a creditor had to
exhaust its remedies against the company before bringing proceedings against
individual members.*®

The 1844 Act was not particularly successful, because there was resistance to its
disclosure requirements which were not enforced by the Board of Trade. The
passage of the 1844 Act was followed, likely by coincidence rather than by any
causal relationship, by a further investment “bubble” with a surge of provisional
registrations of railway undertakings, although the creation of railways typically still
involved specific Acts of Parliament to provide rights of compulsory purchase.*® The
1844 Act was amended by the Companies Consolidation Act 1845 to require, inter
alia, provision of a balance sheet which provided “a true statement of the capital
stock, credits and property of every description belonging to the company, and the

% McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 50; Watson, “How the company became an entity: a new understanding of
corporate law”, note 8 above, 124.

% Cornish and Clark, Law and Society in England 1750-1950, note 18 above, p 254.

%1844 Act ¢ 110, s 66; Joint Stock Banks Act 1844 (7 & 8 Vict ¢ 113) s 10; RP Austin & | Ramsay,
Ford’s Principles of Corporations Law, note 15 above, [2.140]; Taylor, Boardroom Scandal, note 5
above, p 79.

% Johnson, Making the Market, note 14 above, p 120.



debts due by the company” and “a distinct view of the profit and loss which shall

have arisen”.*’

Winding up provisions

The Winding Up Act 1844 (7 & 8 Vict ¢ 111) [Document 10] provided for a company
to be made bankrupt in the same way as an individual and provided for a winding up
in the Chancery Court. Any creditor could petition for a company’s bankruptcy,
whether it was provisionally or completely registered. In a winding up, Chancery
could order accounts, fix calls on shareholders to make up a shortfall and appoint
receivers to collect payment. Provision for winding up on the just and equitable
ground was subsequently introduced by the Joint Stock Companies Act 1848 (11 &
12 Vict ¢ 45), amended by the Joint Stock Companies Act 1849 (12 & 13 Vict c
108).%® The 1848 Act preserved the power of creditors to sue individual
shareholders after a proposal to restrict that right was defeated in the House of
Commons.*®

The development of limited liability

Limited liability was introduced by the Limited Liability Act 1855 (18 & 19 Vict ¢ 133)
[Document 11] . The Limited Liability Act amended the 1844 Act to limit the liability
of a shareholder to the amount of any unpaid portion of the nominal value of its
shares. That limitation was subject to requirements that the documents lodged on
the company’s provisional registration state that the company proposed to limit its
liability; that the nominal value of the company’s shares be at least £10 each; that
the word “limited” be included in the company’s name and stated in all public
documents; that the deed of settlement state that the company be formed with
limited liability; and that it be signed by at least 25 shareholders, who held 75% of
the capital of which 20% had to be paid up.*® The Limited Liability Act also required
that enterprises publicly file an annual balance sheet. Dr McQueen points out that
the requirements for annual balance sheets were challenging where financial
reporting processes were undeveloped, both in principle and in practice, and the Act
was not suitable for the incorporation of small enterprises.**

Those who supported the expansion of limited liability contended that the existing
regime restricted the development of useful enterprises, because investors were
reluctant to take small shareholdings where exposed to unlimited liability, and that
applications for a charter which could confer limited liability were only supported by
the Board of Trade in restricted circumstances and were costly.** The introduction of
limited liability at this point may also reflect developing investor expectations that
they should not be held liable for the debts of the enterprise, together with

%" McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, pp 48-49.

% Wibisono, “Corporations”, note 1 above, p 403.

% Taylor, Boardroom Scandal, note 5 above, p 96.

% Wibisono, “Corporations”, note 1 above, p 403; Cornish and Clark, Law and Society in England
1750-1950, note 18 above, p 256; Taylor, Boardroom Scandal, note 5 above, p 101.

* McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 141.

*2 Johnson, Making the Market, note 14 above, p 42.



competition from European and American investment opportunities which recognised
limited liability.*®

However, there was an opposing, and common, view that participants and investors
in commercial activities should accept responsibility for financial losses on failure
and that limited liability would promote economic and moral failure.** The case
against limited liability was reflected in Victorian popular culture in an operetta by
Gilbert and Sullivan, titled “Utopia Limited”, which records (without approval) the
education of the King of the South Pacific Island of Utopia, away from his initial
reaction that limited liability might seem dishonest and toward a recognition of its
virtues. A short sample, which | draw with gratitude from a paper of Kunc J*, is as
follows:

[Promoter]: “[If you come to grief, and creditors are craving
(For nothing that is planned by mortal head
Is certain in this Vale of Sorrow--saving

That one's Liability is Limited),--

Do you suppose that signifies perdition?

If so, you're but a monetary dunce--

You merely file a Winding-Up Petition,

And start another Company at once!

Though a Rothschild you may be

In your own capacity,

As a Company you've come to utter sorrow--
But the Liquidators say,

"Never mind--you needn't pay,"

So you start another company to-morrow!”

King: Well, at first sight it strikes us as dishonest,
But if it's good enough for virtuous England--
The first commercial country in the world--

It's good enough for us.”

Dr McQueen also points out that the business community, including larger
manufacturing enterprises, generally did not support limited liability, since many
manufacturing entities were family enterprises and recognised the risk that limited
liability entities might increase competition.*® The take up of limited liability remained
relatively slow in the United Kingdom, and it took almost a half century after the
introduction of the Limited Liability Act for a significant number of industrial
enterprises to incorporate. Part of that resistance reflected a concern as to the
introduction of outside shareholders or outside management within largely family
enterprises.*’

*3 McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, pp 32-33.

** Ibid, pp 138-140; Johnson, Making the Market, note 14 above, p 137.

** F Kunc, “Company Directors: Decisions, Duties and Dilemmas”, 9 January 2015, pp 1-5; see also
McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854-1920,
note 2 above, p 231.

*® McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, pp 78-79.

*" Ibid, p 28.



The Joint Stock Companies Act 1844 and the Limited Liability Act 1855 were
consolidated and replaced by the Joint Stock Companies Act 1856 (19 & 20 Vict ¢
47) (*1856 Act”) [Document 12] . The 1856 Act distinguished companies from
partnerships with the result that creditors would now lend to a company rather than
to partners sharing joint and several liability.*® The 1856 Act also removed several of
the requirements for limited liability under the 1855 Act, including requirements as to
the value of shares and the requirement that there be a minimum of 25 shareholders
holding at least 75% of the company’s capital, so that the availability of limited
liability was extended to a company which had seven or more subscribers who held
at least one share each and included the word “limited” in the name of the company.
The sponsor of the 1856 Act, Robert Lowe, the then Vice-President of the Board of
Trade, argued that:

“[Limited liability] is not a question of privilege; if anything it is a right ... The principle
is the freedom of contract and the right of unlimited association — the right of people
to make what contracts they please on behalf of themselves, whether those contracts
may appear to the Legislature beneficial or not, as long as they do not commit fraud
or otherwise act contrary to the general policy of the law ...”.*°

One commentator has suggested that the expansion of the availability of limited
liability between 1855 and 1856 reflected wider political issues, including a
government desire to facilitate enterprise and investment and increase revenue
during the period of the Crimean War.>

The 1856 Act also removed the previous two-stage process of provisional and full
registration, removed the statutory accounting and auditing requirements under the
1844 Act® and removed the requirements as to paid up capital in the Limited Liability
Act. The 1856 Act introduced provision for liability of directors for payment of
dividends while they knew the company was insolvent. The 1856 Act also permitted
shareholders representing one-fifth in number and value of shares to appoint an
inspector to examine a company’s affairs and report back to the Board of Trade, and
a simple majority of shareholders could appoint an inspector in general meeting (ss
14, 48, 51).>° The 1856 Act amended the winding up procedure, to prevent creditors
of the limited companies from pursuing actions against individual shareholders®® and
permitted creditors to seek winding up if a company could not pay a debt of over
£50.>* Banks and insurance companies were excluded from the 1856 Act.>®

“*® M Lobbin, “Nineteenth Century Frauds in Company Formation: Derry v Peek in Context” (1996)
112 LQR 287 at 318.

R Lowe, Speech on the Amendment of the Law of Partnership and Joint Stock Companies 1856,
guoted Johnson, Making the Market, note 14 above, p 138; C Mackie, “From Privilege to Right —
Themes in the Emergence of Limited Liability” (2011) 4 Jur Rev 293 at 296.

*% Mackie, “From Privilege to Right — Themes in the Emergence of Limited Liability”, note 49 above.
*1 However, the model constitution provided under the 1856 Act continued to provide for the
presentation and audit of accounts and included a template for balance sheets, which applied to a
company unless its constitution made different provisions.

°2 Taylor, Boardroom Scandal, note 5 above, p 102.

**19 and 20 Vict ¢ 47, s 61.

** 19 and 20 Vict ¢ 47, ss 67—69.

°° Bathurst, “The Historical Development of Corporations Law”, note 3 above, p 11; Taylor,
Boardroom Scandal, note 5 above, p 101.
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Events are not always kind to law reform, and the Royal British Bank failed shortly
after the passage of the 1856 Act. That entity had been formed as a joint stock bank
in 1849 and began trading before all of its shares had been subscribed and before
half of those shares were paid up, as the Bank of England had required. Although it
appears to have been insolvent since shortly after it was formed, it had continued to
trade for nearly seven years issuing false accounts and paying dividends from
capital. Its directors were subsequently convicted on charges of criminal
conspiracy.”® The shareholders brought a petition in the Court of Chancery to seek
to wind up the Bank and raise and distribute contributions. Creditors brought parallel
proceedings in the Court of Bankruptcy under the Winding Up Act 1844 (which had
not been repealed) so that the Court of Bankruptcy had control of the Bank’s assets
while the Court of Chancery ordered payment by contributories.

Developments in the 1860s

The Companies Act 1862 (25 & 26 Vict ¢ 89) (“1862 Act”) [Document 13 ] took a
form closer to modern companies legislation®” and also now permitted the
incorporation of insurance companies. The 1862 Act provided for winding up by the
court, and for voluntary liquidation without the court’s involvement or voluntary
liquidation under the court’s supervision. The court could direct an official liquidator
to prosecute a director, manager, officer or member who appeared to be guilty of a
criminaésoffence, with the costs of that prosecution to be paid out of the company’s
assets.

In the familiar sequence of law reform and recurrent corporate failure, Overend,
Gurney & Co Ltd (“*Overend Gurney”), a financial firm, failed not long after the
passage of the 1862 Act. Overend Gurney had converted to a public company in
1865 and then failed a year later in 1866. Overend Gurney had issued shares with a
nominal value of £100, of which £25 was called up, and most investors purchased
the shares at a premium of £45. The company subsequently sought to call up the
balance unpaid on the shares.®® These events demonstrated the risk of issuing
partly paid shares of substantial value, with large amounts uncalled. Not
surprisingly, subsequent practice moved toward the issue of fully paid shares of
lesser value.®® An aggrieved shareholder of Overend Gurney subsequently brought
a private prosecution against its directors alleging fraud on the basis that the
company had been registered as a limited liability company and shares issued when
the directors knew the company was insolvent, but the directors were acquitted of
that charge.®*

*% | obbin, “Nineteenth Century Frauds in Company Formation: Derry v Peek in Context”, note 48

above, 313-314.

" Cornish and Clark, Law and Society in England 1750-1950, note 18 above, p 257.

*% 1862 Act, ss 167-168.

¥ McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—

1920, note 2 above, p 162. For discussion of a similar failure of a Scottish Bank, see KJC. Reid,

“Embalmed in Rettie: The City of Glasgow Bank and the Liability of Trustees” in A Burrows et al

goeds), Judge and Jurist: Essays in Memory of Lord Rodger of Earls Ferry, 2013, pp 489-508.
Cornish and Clark, Law and Society in England 1750-1950, note 18 above, pp 257-259.

® The decision is referred to in Peek v Gurney (1871) LR 13 Eq 79 [Document 13A] ; see R

McQueen, “Life without Salomon” (1999) 27 Fed L Rev 181 at 191.
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A further Select Committee in 1867 again considered limited liability, with some
support for greater regulation by investors who had suffered loss as a result of the
failure of Overend Gurney and subsequent company collapses. However, any
amendment was opposed by Robert Lowe (by now holding the title Viscount
Sherbrooke) who had promoted the 1856 amendments. Provisions for reduction of
capital were introduced in the English companies legislation from 1867, following a
crash irg21866, to facilitate payment of dividends despite substantial losses of
capital.

Throughout this period, and despite the passage of the companies legislation to
which | have referred, company law was often perceived through the frame of
English partnership law, reflecting the nature of a joint stock or deed of settlement
company. In his text on Partnership Law published in 1863, Lord Lindley described
a “company” in terms that echoed a partnership, as:

“An association of many persons who contribute money or money’s worth to a
common stock and employ it in some trade or business.”

His Lordship there treated a company as a partnership incorporated by registration.®®
Developments in the 1850s and 1860s in Australia

Legislation was introduced to permit limited liability partnerships in New South Wales
and Victoria in the early 1850s, by the Act to Legalize Partnerships with Limited
Liability 1853 (NSW) [Document 14] , 1854 (Vic). As in the United Kingdom, those
Acts were subsequently displaced by companies legislation which provided for the
incorporation of companies with limited liability.**

The colonies placed particular focus on the introduction of corporate forms to deal
with mining, which is not surprising given the extent of mining activity in the mid-
nineteenth century. Incorporation and limited liability for mining companies and
partnerships was introduced by An Act for the Better Regulation of Mining
Companies 1853 (Vic), which allowed an entity that took the form of a partnership to
be formed and registered with a local court, reflecting the model used for mining
companies in Cornwall, which could be used by groups of miners to fund the
development of shafts for underground gold mining. Legislation to limit the liability of
members to the amount unpaid on their shares was introduced in Victoria by An Act
to Facilitate the Formation of Mining Associations 1858 (Vic)®® and similar legislation
was introduced in New South Wales by An Act to limit the Liability of Mining
Partnerships 1861 (NSW) [Document 15] .

The Companies Statute 1864 (Vic) was based on the 1862 Act and was passed at
about the time the Victorian gold mining boom began, and allowed a company to be
incorporated by lodgement of its constituent documents, introduced limited liability
for members and prohibited associations of more than 20 members operating as a

%2 McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, pp 165-166.

® Watson, “How the company became an entity: a new understanding of corporate law”, note 8
above, 130-131.

64 Companies Statute 1864 (Vic) and Companies Act 1874 (NSW).

% Bathurst, “The Historical Development of Corporations Law”, note 3 above, p 15.
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partnership or unincorporated joint stock company.®® The Companies Act 1874
(NSW) [Document 16] , although introduced 10 years later, was also based on the
1862 Act. Dr McQueen argues that the passage of colonial legislation that was
similar to the 1862 Act allowed English companies easily to register under local
provisions as foreign companies and that variations from the “model” provided by the
1862 Act were discouraged by the imperial authorities, which recognised that such
variations could discourage English investment in the colonies.®” He also notes that
the common form of legislation allowed limited liability companies to be established
with a board in both England and the relevant colony and facilitated listing on both
English and colonial stock markets.®® By contrast with McQueen, Lipton argues that
the introduction of limited liability legislation in the colonies in the 1850s, followed by
the legislation based on the 1862 Act, responded to economic developments in the
colonies and promoted economic growth and the interests of business
constituencies.®® It appears that the form of company permitted by the legislation
derived from the 1862 Act was not widely used at this time, other than for gold
mining companies. Most colonial banks were either established by special Acts of
the colonial legislature or established in England, and rail infrastructure was largely
funded by government borrowings, rather than by private interests in a corporate
form.

A simpler form of incorporation, which did not require the lodgement of annual
reports, was introduced for mining companies by the Mining Companies Limited
Liability Act 1864 (Vic). The corporate form was widely used by gold mining
companies, which were by that time undertaking more expensive mining operations,
including deep quartz gold mining which developed in the late 1860s and early
1870s.”Y The common practice in early colonial goldmining companies was to issue
partly paid shares with a high par value, consistent with the English practice prior to
the collapse of Overend Gurney.’*

By the mid-1860s, a substantial volume of shares were trading on the Melbourne
Stock Exchange although a large proportion of those shares were in entities not
incorporated under companies legislation.”® Limited resources were devoted to the
administration of the companies legislation in the colonies in the nineteenth century,
and administrative responsibility was allocated to the Masters of the Supreme Court
in South Australia and Queensland, the Registrar-General’s Department in New
South Wales and the Titles Office in Victoria.”

Developments in the late nineteenth century

Commentators suggest that there was no immediate increase in the rate of
incorporation after the introduction of limited liability in England in 1856, and it only
rose to significant levels in the 1880s.”* Dr McQueen notes that in England the

66 Lipton, “A History of Company Law in Colonial Australia”, note 25 above, 806.
" R McQueen, “Company Law as Imperialism” (1995) 5 AJCL 187 at 190.
% bid, 194.
69 Lipton, “A History of Company Law in Colonial Australia”, note 25 above, 807.
70 |1
Ibid, 817.
! Ibid, 815-816.
" Ibid, 816.
® McQueen, “Company Law as Imperialism”, note 67 above, 195.
™ Johnson, Making the Market, note 14 above, p 123.
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limited liability company form began to be used in the iron, steel and shipping
industries in the 1870s and 1880s, to facilitate raising capital for technological
development and to meet overseas competition, and as the founders of family firms
died or withdrew from the businesses.” That development was facilitated by the use
of corporate structures involving preference shares which paid dividends but left
control in the ordinary shares held by the existing owners of the business.” It also
seems that limited liability became more significant in the 1870s as a means of
limiting the risk to which existing controllers of companies were exposed.’’

In a Select Committee on the Companies Act in 1877, Robert Lowe (as noted above,
then holding the title Viscount Sherbrooke) recognised that the introduction of limited
liability had brought about some losses for creditors, but treated that as a risk
intrinsic to dealing with companies, in moving a resolution that:

“recited the success of limited liability incorporation overall but noted the number of
failures which had occurred. He however considered that the only remedy against
loss in these, as in all matters of business, is that a man before he parts with his
money or pledges his credit should inquire carefully into the nature of the
undertaking, and the character and credit pecuniarily and morally of those with whom
he is to be associated.””®

Preference shares came into greater use in the 1880s, carrying a fixed rate of
interest rather than an entitlement to variable dividends, and also carrying a right to
the residue of assets in a winding up in priority to ordinary shareholders. Companies
also began to issue debentures which allowed a charge over company assets as
security, giving priority over ordinary creditors in a winding up.”®

A regime was also developed in the colonies permitting mining companies to issue
no liability shares, which could be forfeited and sold if the shareholder failed to pay a
call, initially in the constituent documents of mining companies, and subsequently
by the Mining Companies Act 1871 (Vic) [Document 17] which adopted the form
which continues in s 254Q of the Corporations Act 2001 (Cth).2° Dr McQueen treats
this development as indicating the failure of the limited liability legislation to address
the practice of “dummying”, by which shareholders subscribed for shares in false
names to minimise the risk of liability for calls. This development could more
generously be seen as a pragmatic solution to the challenges in dealing with that
issue, when administrative resources were scarce and the population was transient
and spread over wide geographical areas.®*

> McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 193.

® Ibid, p 194.

" Ibid, p 237.

® Report of the Select Committee into the Operation of the Companies Acts 1862 & 1867, B.P.P. VIII,
1877, 425; quoted McQueen, “Life without Salomon”, note 61 above, 187.

" Cornish and Clark, Law and Society in England 1750-1950, note 18 above, p 259.

8 Bathurst, “The Historical Development of Corporations Law”, note 3 above, pp 15-16.

8 McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, pp 283-284; Lipton, “A History of Company Law in Colonial Australia”, note 25
above, 819-820; B Kerchner, An Unruly Child: A History of Law in Australia, 1995, pp 134-135.
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Small and medium enterprises began to take on a corporate form in the colonies
from the late 1870s to 1880s® although mining companies continued to comprise the
bulk of companies, generally formed under the no liability regime.®* The Joint Stock
Companies Arrangement Act 1891 (NSW) was in turn based on the Joint Stock
Companies Arrangement Act 1870 (33 and 34 Vict ¢ 104).%*

A substantial crash took place in Victoria in the 1890s, involving a fall in land prices
and the failure of several Victorian banks.®®> The Companies Act 1896 (Vic),
introduced in response to the these events, required audits by certified auditors (s
28) and the preparation of audited balance sheets in a specified form to be filed and
sent to shareholders (s 29), reflecting recommendations of the Davey Report in the
United Kingdom.®® There was little enforcement of the reporting requirements
introduced by that Act, given limited administrative resources.?” The Companies Act
1896 (Vic) also introduced a statutory duty of care applicable to directors, which was
then not continued in the Companies Act 1910 (Vic) and which was subsequently
reintroduced in s 107 of the Companies Act 1958 (Vic)®®; prohibited misleading
statements in prospectuses and the use of misleading company names (for example
the term bank in a company title); introduced winding up provisions®; and introduced
a regime dealing with proprietary companies, which could have no more than 25
members, could not borrow monies from non-members or raise capital from the
public, and were not required to provide an audited balance sheet to members.®

Toward the end of the century in England, the decision in Derry v Peek (1889) 14 AC
337 took a relatively narrow view of the scope for director’s liability in relation to the
issue of shares, at least in respect of an action for deceit. Legislative reform
followed, and the Directors’ Liability Act 1890 (53 & 54 Vict ¢ 64) imposed liability on
directors, promoters and other officers for untrue statements in a prospectus, unless
the statement was made with reasonable grounds to believe it was true, or in
reliance on an expert whom the director had reasonable grounds to believe was
competent, or in reliance on a public official document.”

8 McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 288.

% |bid, pp 286-287.

8 |ipton, “A History of Company Law in Colonial Australia”, note 25 above, 825-826.

% For case law relating to the crash, see Re Colonial Investment and Agency Co (in liq) (1893) 19
VLR 381; Re Federal Bank of Australia Ltd (1894) 20 VLR 199.

% | ipton, “A History of Company Law in Colonial Australia”, note 25 above, 827.

8 Kerchner, An Unruly Child, note 81 above, p 135, McQueen, A Social History of Company Law:
Great Britain and the Australian Colonies 1854-1920, note 2 above, pp 297-302.

B R. Teele Langford, | Ramsay and M Welsh, “The Origins of Company Directors’ Statutory Duty of
Care” (2015) 37 Sydney L Rev 489.

89 Lipton, “A History of Company Law in Colonial Australia”, note 25 above, 827; J Waugh, “Company
Law and the Crash of the 1890s in Victoria” (1992) 15 UNSWLJ 356; J Waugh, “The Centenary of the
Voluntary Liquidation Act 1891” (1991) 18 MULR 170.

% Lipton, “A History of Company Law in Colonial Australia”, note 25 above, 827; Bathurst, “The
Historical Development of Corporations Law”, note 3 above, p 16.

%% McQueen, A Social History of Company Law: Great Britain and the Australian Colonies 1854—
1920, note 2 above, p 251; Wibisono, “Corporations”, note 1 above, p 409.
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Separate legal personality and the application of | imited liability in closely held
companies

| now turn, finally, to the issues raised by the decision of the House of Lords in
Salomon v A Salomon & Co Ltd [1897] AC 22 (“Salomon”) [Document 18] . Before
turning to that decision, it is desirable to return to the position in the case law earlier
in the mid-nineteenth century.

It had been recognised in case law in the mid-nineteenth century that a company,
including a joint stock company, was distinct from its shareholders. An
unincorporated joint stock “company” was treated as a separate entity from its
shareholders as early as 1846, in R v Arnaud (1846) 9 QB 806; 115 ER 1485, where
that company was held to be capable of being registered as the owner of a British
ship, although some of its members were foreigners who were prohibited from
directly or indirectly owning that ship. The fact that legislation prior to the 1855 and
1862 Acts had endowed companies with a separate personality, although not with
“all the attributes of a perfect corporation” had been recognised by the House of
Lords in Oakes v Turquand (1867) LR 2 HL 325, a decision that arose out of the
failure of Overend Gurney and dealt with the position where a shareholder was
induced to acquire shares by fraud [Document 19] . The recognition of a separate
legal personality of a company was therefore not novel when the House of Lords
came to decide Salomon.

The question whether limited liability should be available to a closely held company
was also not entirely novel, since it had been recognised in debates prior to the
passage of the 1856 Act. The possibility that a company might be formed by a
person and six others, who might be that person’s servants to whom a single share
was given, and the question whether limited liability should properly be given to such
a company, was raised in the House of Commons at the committee stage of debate
in respect of the 1856 Act.”> A commentary on the 1856 Act, published shortly after
it was introduced, also pointed to the possibility that incorporation could be available
to a small partnership or sole trader by using friends, servants or relations as
additional shareholders.®® Dr McQueen argues that Robert Lowe, who (as | noted
above) had promoted the 1856 Act and was committed to freedom of contract and to
a permissive approach to corporate law, would have been prepared to leave it to the
market to determine whether the corporate form could be used for one person
companies.®*

These questions came together in a controversial form in Salomon. The now
famous Mr Salomon had formed a limited liability company incorporated under the
Companies Act 1862. The Company had at least seven shareholders, as required
by the 1862 Act, since Mr Salomon, his wife and five of his children each subscribed
for one share in the company, capitalising it at £7. Mr Salomon sold his well-
established boot making business to the company, valuing that business at about
£40,000. The consideration was payable by £1,000 paid to Mr Salomon in cash, the
issue of 20,000 £1 shares to Mr Salomon and 100 debentures of £100 each, for a

92 McQueen, “Life without Salomon”, note 61 above, 187.

% E Cox, The New Law and Practice of Joint Stock Companies (1856), quoted in McQueen, “Life
without Salomon, note 61 above, 186.

% McQueen, “Life without Salomon, note 61 above, 187.
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total of £10,000. Mr Salomon was appointed managing director and two of his sons
were appointed as directors of the company and its initial shareholders meeting was
held on 2 August 1892.%°> The judgments in Salomon proceed on the basis that Mr
Salomon played the only significant role in the company and that his wife and his
sons had only nominal roles. The fact that Mr Salomon was allocated 20,000 shares
and the other shareholders one share each when the company was incorporated
tends to support that possibility.*®

There was a downturn in the English economy in the period after the company’s
incorporation, and the company suffered labour difficulties and lost several
government contracts and suffered a decrease in earnings. Several months after the
company was incorporated, in early 1893, Mr Salomon borrowed £5,000 from Mr
Broderip, a local merchant, and mortgaged the debentures that had been issued to
him to secure that loan and agreed that the company would pay 8% interest on the
value of the debentures to Mr Broderip. The company defaulted in making that
payment in September 1893, about a year after it was incorporated, and Mr Broderip
sought to enforce his security over the debentures. The company was placed in
receivership in October 1893 and initially contested Mr Broderip’s claim to the
amount owing on the debentures, which would have taken up the large part of the
company’s assets to the prejudice of unsecured creditors. The receiver also brought
proceedings against Mr Salomon seeking to hold him personally liable on the
debentures. After the failure of the company, the transaction by which the company
was formed was portrayed by contemporary commentators, including the boot trade
industry press, as artificial and disreputable.

At first instance in the proceedings brought by the receivers against Mr Salomon,
Vaughan Williams J relied on the fact that the business was owned and controlled by
Mr Salomon to conclude that he had employed the company as his agent and was
bound to indemnify the company as agent for actions undertaken at his bidding; that
the company’s creditors were his creditors; and that the issue of debentures when
the company was established was a deliberate attempt to defeat their rights.

On appeal in Broderip v Salomon [1895] 2 Ch 323 at 341, Lopes LJ observed that:

“The [1862] Act contemplated the incorporation of seven independent bona fide
members, who had a mind and a will of their own, and were not mere puppets of an
individual who, adopting the machinery of the Act, carried on his old business in the
same way as before, when he was a sole trader. To legalize such a transaction
would be a scandal.”

His Lordship (at 340-341) was equally direct in expressing his view that:
“It would be lamentable if a scheme like this could not be defeated. If we were to

permit it to succeed, we should be authorising a perversion of the Joint Stock
Companies Acts. We would be giving vitality to that which is a myth and a fiction ...

% A C Hutchinson and J Langlois, “Salomon Redux: The Moralities of Business” (2012) 35 Seattle
University LR 1109 at 1114.

% That assumption is challenged by P Spender in “Resurrecting Mrs Salomon” (1999) 27 Fed L Rev
217, where she emphasises that the six shareholders in the company, other than Mr Salomon, were
family members including Mr Salomon’s wife and five children, several of whom worked in the
business. However, the nominal character of their shareholdings may weaken that challenge.
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It was never intended that the company to be constituted should consist of one
substantial person and six mere dummies ...".

Kay LJ observed (at 345) in the Court of Appeal that:

“The statutes were intended to allow seven or more persons bona fide associated for
the purpose of trade to limit their liability under certain conditions and to become a
corporation. But they were not intended to legalize a pretended association for the
purpose of enabling an individual to carry on his own business with limited liability in
the name of a joint stock company.”

In the Court of Appeal, Lindley LJ accepted that the company had been validly
incorporated under the Companies Act 1862, but held that the issue of shares to
family members of Mr Salomon was an artifice to enable Mr Salomon to obtain
limited liability. His Lordship observed (at 338—-339) that Mr Salomon’s:

“liability to indemnify the company in this case is, in my view, the legal consequence
of the formation of the company in order to attain a result not permitted by law. The
liability does not arise simply from the fact that he holds nearly all the shares in the
company. A man may do that and yet be under no such liability as Mr Aron Salomon
has come under. His liability rests on the purpose for which he formed the company,
on the way he formed it, and on the use which he made of it. There are many small
companies which will be quite unaffected by this decision. But there may be possibly
be some which, like this, are mere devices to enable a man to carry on trade with
limited liability, to incur debts in the name of a registered company, and to sweep off
the company’s assets by means of debentures which he has caused to be issued to
himself in order to defeat the claims of those who have been incautious enough to
trade with the company without perceiving the trap which he has laid for them.”

The approach taken by the Court of Appeal would have required judges to decide,
possibly on a case by case basis, whether the incorporation of a proprietary
company controlled by a single shareholder should be treated as a fraud on
creditors, and that decision would have been vulnerable to hindsight, when it would
almost always have had to be made after a company had failed.

Mr Salomon appealed to the House of Lords in forma pauperis, which required that
he had assets of less than £5 (and the clothes on his back) at the time of the appeal,
such that he would not be liable for the costs if the appeal failed. The House of
Lords, of course, reversed the decision of the Court of Appeal.

Lord Halsbury observed (at 33) that, once it was accepted the company had a legal
existence, and the law attributed rights and liabilities in its constitution as a company,
then it was “impossible to deny the validity of the transactions into which it has
entered.” His Lordship disapproved the Court of Appeal’s reasoning, observing (at
33-34) that:

“[T]he truth is that the learned judges have never allowed in their own minds the
proposition that the company has a real existence. They have been struck by what
they considered the inexpediency of permitting one man to be in influence and
authority [in] the whole company; and, assuming that such a thing could not have
been intended by the Legislature, they have sought various grounds upon which they
might insert into the Act some prohibition of such a result.”
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Lord Macnaghten observed (at 50-51) that:

“In order to form a company limited by shares, the Act requires that a memorandum
of association should be signed by seven persons, who are each to take one share at
least. If these conditions are complied with, what can it matter whether the
signatories are relations or strangers? There is nothing in the Act requiring that the
subscribers to the memorandum should be independent or unconnected, or that they
or any one of them should take a substantial interest in the undertaking, or that they
should have a mind and will of their own.”

His Lordship also rejected the characterisation of the company’s role as trustee or
agent of its shareholders, observing (at 51) that:

“The company is at law a different person altogether from the subscribers to the
memorandum and, though it may be that after incorporation the business is precisely
the same as it was before, and the same persons are managers, and the same
hands receive the profits, the company is not in law the agent of the subscribers or
trustee for them.”

There is some historical information as to the practical outcome of the proceedings.
Mr Broderip was paid out and the debentures were returned to Mr Salomon, who
died not long after the House of Lords’ decision and left an estate of £503. Mr
Salomon’s financial woes did not end with his death. The solicitor who acted for him
in the proceedings ultimately brought a successful claim against his estate for costs
of the successful appeal in the House of Lords. Although the decision in that case
(Re Raphael (1899) 1 Ch 853 [Document 20] ) was primarily directed to the costs
rules in the House of Lords, Kekewich J there observed that the outcome of the
proceedings had been that Mr Salomon:

“was not thereby made a wealthy man, he was rehabilitated and removed from the
list of paupers.™’

The decision in Salomon is, of course, generally treated as confirming the principle
that a company is a separate legal entity, distinct from its shareholders, with rights
and liabilities distinct from those shareholders. That decision is also treated as
confirming that a company may properly be established where it is controlled and
owned, as matter of economic reality, by one person.?® Lipton, in his article, “The
Mythology of Salomon’s Case”, argues that the House of Lords’ decision in Salomon
accorded with prevailing economic, social and political ideas, in that it:

“reflected the values of the family business community in placing a priority on
entrepreneurship and commercial risk-taking over the interests of creditors. This was
consistent with the prevailing economic philosophy of laissez-faire capitalism and
freedom of contract which underpinned the 1856 Act.”

9" Hutchinson and Langlois, “Salomon Redux”, note 95 above, 1132.

% For comment upon Salomon in its legal and historical context , see G Rubin, “Aron Salomon and
His Circle” in J Adams (ed), Essays for Clive Schmittoff, 1983; N James, “Separate Legal Personality:
Legal Reality and Metaphor” (1993) 5 Bond LR 217; McQueen, “Life without Salomon”, note 61
above; S Ville, “Judging Salomon: Corporate Personality and the Growth of British Capitalism in a
Comparative Perspective” (1999) 27 Fed L Rev 203; Hutchinson and Langlois, “Salomon Redux”,
note 95 above; Lipton, “The Mythology of Salomon’s Case and the Law dealing with the Tort
Liabilities of Corporate Groups: An Historical Perspective” (2014) 40 Monash University LR 452.
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Dr McQueen also notes that, prior to the House of Lords’ decision in Salomon, the
numbers of small private companies registering under the 1862 Act had increased
over the 1860s and 1870s and become a “veritable flood” by the 1880s and 1890s.%
It appears that, at the time the case was being decided, the British government was
considering a recommendation to give express statutory recognition to the one
person company and the House of Lords’ decision avoided the need for such
legislation.’®® Dr McQueen argues that the extent of the use of the private company
form, by the time Salomon was decided, was such that, if the Court of Appeal’s
decision had been upheld rather than reversed by the House of Lords, legislative
intervention was likely to be required to clarify the position of the private companies
that then existed.

That House of Lords’ decision in Salomon has provoked strong responses. A note
published in the Law Quarterly Review, shortly after the decision, suggested that no-
one who knew the earlier history of the Companies Acts would doubt that the House
of Lords’ decision:

“would have been impossible thirty or even twenty years [previously]”.101

The decision was described by Professor Kahn-Freund, in an article written in 1944,
as a “calamitous decision” which allowed the corporate form to:

“become a means of evading liabilities and of concealing the real interests behind the
business.”*

A similarly robust view was taken by Higgins in The Law of Partnership, in the 1963
edition, observing that:

“Seldom has the entire of House of Lords sunk to such a level of jurisprudential
ineptitude as to reject the clear intention of the legislature in favour of the application
of the so-called literal rule of interpretation. The decision in [Salomon] has probably
done more to undermine commercial integrity in sixty years than did the Statute of
Frauds in nearly three hundred.”

Dr McQueen has more recently described the decision in Salomon as a “sad finale

for the high liberalism of Victorian England”.*%*

Lord Neuberger of Abbotsbury takes a more positive view of the decision in a recent
paper'®, where he identified Salomon as one of his “top 15 cases” published in the
authorised law reports. His Lordship noted that the decision had “stood the test of
time” although he also recognised that there had been decisions where courts in the
United Kingdom have been prepared to pierce the corporate veil or disregard a

company’s separate personality. His Lordship referred to the UK Supreme Court’s

9 McQueen, “Life without Salomon”, note 61 above, 196.

%% pid, 183.

101 Note (1897) 13 LQR 6, cited Lipton, “The Mythology of Salomon’s Case”, note 98 above, 471.
192 5 Kahn-Freund, “Some Reflections on Company Law Reform” (1944) 7 Mod LR 54 at 55.

1% Quoted in P Halpern et al, “An Economic Analysis of Limited Liability in Corporation Law” (1980)
30 University of Toronto LJ 117 at 119.

1% McQueen, “Life without Salomon”, note 61 above, 201.

195 | ord Neuberger of Abbotsbury, “Reflections on the ICLR Top Fifteen Cases: A Talk to
Commemorate the ICLR’s 150" Anniversary” (2016) 32(2) Const LJ 149.
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decision in Prest v Petrodel Resources Ltd [2013] UKSC 34; [2013] 2 AC 415, where
Lord Sumption (at [35]) observed that the corporate veil could be pierced, but only:

“[Wlhen a person is under an existing legal obligation or liability or subject to an
existing legal restriction which he deliberately evades or whose enforcement he
deliberately frustrates by interposing a company under his control.” 106

Lord Neuberger also expressed the view in that paper that the recent decisions
indicate that:

“Salomon is good law, and it will require an exceptional case before the Court would
even consider piercing the veil.”*%’

The implications of Salomon for corporate groups and claims against directors

The principle in Salomon was in turn applied in Gramophone and Typewriter Ltd v
Stanley [1906] 2 KB 856 to hold that a subsidiary did not conduct its business as
agent for its controlling shareholder or holding company (holding that the profits of a
German subsidiary could not be treated as profits of its English holding company,
and that the subsidiary could not be treated as agent or trustee for the holding
company, merely because the holding company owned all its shares).

The decision in Salomon was also applied in Australia in the first half of the twentieth
century in dealing with the question whether a company conducted its business as
agent for its controlling shareholder.'® In Associated Newspapers Ltd v
Commissioner of Taxation [1938] ALR 498 [Document 21] , the appellants, Sun
Newspapers Ltd (“Sun”) and Associated Newspapers Ltd (“Associated
Newspapers”), there sought to appeal various income tax assessments, contending
that Sun acted as agent for Associated Newspapers, which held 98.5% of Sun’s
shares, in conducting a newspaper business, and that Associated Newspapers
rather than Sun should be taxed on that business. The appellants also argued that
the agency relationship had the consequence that dividends paid by Sun to
Associated Newspapers should be treated as income of Associated Newspapers
derived from personal exertion, and an additional tax of 6% applicable to dividends
income should not have been imposed.

Rich J did not accept the contention that Sun, as the subsidiary of Associated
Newspapers, was acting as its agent in conducting the business. His Honour cited
(at 500) the observations of Lord Russell of Killowen in E.B.M Co Ltd v Dominion
Bank [1937] 3 All ER 555, which had rejected, by reference to Salomon, a
suggestion that:

“notwithstanding that a business is in fact and in law the property of a separate legal
entity, a limited company, it could be held, for taxation purposes, that the business
was the property of some other person, and that the company was carrying on the
business as agent for that other person.”

1% gee also VTB Capital plc v Nutritek International Corpn [2013] UKSC 5; [2013] 2 AC 337.

197 ord Neuberger of Abbotsbury, “Reflections on the ICLR Top Fifteen Cases”, note 105 above, 154.
19 | have here drawn upon a note prepared by my tipstaff, Daniel Chun, as to the reception of
Salomon in Australia.
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His Honour recognised (at 501) that Associated Newspapers held virtually all the
shares in Sun and also recognised that, except for possibly matters of remuneration,
no practical distinction was made between the two companies at board level.
However, his Honour pointed to other aspects in which Sun carried on a separate
business (at 501), observing that:

“Sun Newspapers Ltd acted in every way as the proprietor of the newspapers and
the publishing business, kept separate accounts, made separate returns for taxation
purposes, declared dividends on its shares, and was treated in every way as
continuing to be, as it originally was, the Company conducting on its own behalf, that
is in the interests of its shareholders, its own extensive enterprise.”

His Honour held (at 501) that there was no relationship of principal and agent, and
the business conducted by Sun was vested in it “and vested in it beneficially, that is
for its shareholders whoever they might be.”

In R v Portus (1949) 79 CLR 428; 23 ALJR 621 [Document 22] , reference was
again made to the decision in Salomon in determining whether Qantas Empire
Airways Limited (“Qantas”) conducted its business as agent for the Commonwealth
Government, which then owned all the shares in Qantas directly or through
nominees and appointed all of the directors. That question was relevant to whether
Qantas’ employees were employed by Qantas “on behalf of” the Crown, which was
in turn relevant to whether an award could be made under the Commonwealth
Conciliation and Arbitration Act 1904-1949 (Cth) in an industrial dispute.

The High Court held that Qantas was not the agent of the Commonwealth, although
jurisdiction to make the award was established on the terms of the Commonwealth
Conciliation and Arbitration Act. Latham CJ applied Salomon, observing that:

“The company, however, is a distinct person from its shareholders. The shareholders
are not liable to creditors for the debts of the company. The shareholders do not own
the property of the company: see Aron Salomon v Salomon & Co (1897) AC 22 and
Macaura v Northern Assurance Co (1925) AC 619. Persons employed by the
company are not therefore employed by all or by any of the shareholders.”

Dixon J did not expressly refer to Salomon, but also observed (at 437—-438) that:

“As a shareholder, even the sole beneficial shareholder, the Commonwealth has no
property legal or equitable in the assets of the company nor is the Commonwealth a
principal acting by the company as its agent.”

In Re Southard & Co Ltd [1979] 3 All ER 556 at 565, Templeman LJ recognised the
importance of the principle in Salomon in an insolvency context, observing that its
effect was to expose a creditor of a subsidiary to the risk of its failure even if the
parent company and other subsidiaries remained solvent, and were not treated as
liable for the debts of the insolvent subsidiary. That result may seem harsh in
respect of voluntary creditors, including tort creditors.’®® The case law recognises
the possibility that a shareholder or holding company could be treated as liable for

1991 M Ramsay & D B Noakes, “Piercing the Corporate Veil in Australia” (2001) 19 C&SLJ 250; Lipton,
“The Mythology of Salomon’s Case”, note 98 above, 481.
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the conduct of a company, where the company in fact acted as its agent*'?, although

we have seen above that agency can be difficult to establish. A holding company
may also be held liable in negligence if, in the particular circumstances, it can be
established that the holding company breached a duty of care owed to an employee
of the subsidiary, so that it can be held directly liable for that breach.***

The application of these principles, in their extension to the position as between a
holding company and its subsidiaries, has been controversial both internationally and
in Australian law, most recently in respect of issues concerning the relationship
between James Hardie Industries Limited, its former subsidiaries and claimants in
respect of asbestos liability. English and Australian corporate law texts, including
Ford’s Principles of Corporations Law also seek to identify various categories of
cases in which courts are more likely to “pierce” the corporate veil.

The principle in Salomon also raises questions as to the circumstances in which a
claim in negligence should be available against a director who is also the sole
shareholder, of a one person company, which would to some extent qualify the
principle of limited liability. A director, whether or not he or she is also a sole
shareholder of a company, can be held liable where he or she procures conduct that
amounts to a tort, a breach of contract, a breach of trust or a breach of fiduciary duty,
although the boundaries of such liability remain controversial.

119 5ee, for example, Smith, Stone and Knight Ltd v Lord Mayor, Aldermen and Citizens of the City of

Birmingham [1939] 4 All ER 116 (holding company was successful in establishing that a subsidiary
carried on its business as its agent, in that case to its advantage); Spreag v Paeson Pty Ltd (1990) 94
ALR 679 (holding company held liable for misleading statements made by its subsidiary).

1 For example, CSR Ltd v Wren (1997) 44 NSWLR 463; CSR Ltd v Young [1998] Aust Torts Reports
81-468; Chandler v Cape plc [2012] 3 All ER 640; a different result was reached, on the facts, in
James Hardie & Co Pty Ltd v Hall (1998) 43 NSWLR 554; and see Lipton, “The Mythology of
Salomon’s Case”, note 98 above, 482—-485.

23



1 RUSS, 441, VAN SANDAU vU. MOORE 171

The 11 &. 1, ¢. 18, 5. 17, is—" It shall and may be lawful to and for all and every
person and persons who shall at any time from and after the st day of June 1725,
be made or become free of the said city, and also to and for all and every person and
persons who are already free of the said city, and on the Ist day of June 1725, shall
be unmarried, and not have issue by any former marriage, to give, devise, will, and
dispose of his and their personal estate and estates, to such person and persons,
and to guch use and uses, as he or they shall think fit.”

[441] Between ANDREW VAN SaNDAU, Plaintiff, and PETER MoomE, SAMUEL
BARRETT, MoULTON BARRETT, Sir RUFANE SHAW DONKIN, NICHOLAS DENNYs,
TroMas HaMLET, GEORGE MAGNUS, JoBN MENDHAM, WILLIAM NEWMAN, SAMUEL
PacE, CEHARLES PALMER, WiLLIAM JoHN FREDERICK POWLETT, AUBONE ALTHAM
SURTEES, RicHARD WoGAN TaLsot, and JOEN WILKIN, and OTHERS, Defendants.
April, May 2, 3, 6-8, August 16, 1826.

[5.0.28.&8.509; 4L.J.Ch.(0.8.)177. See Small v. Attwood, 1832, You. 459.]

A bill being filed by a shareholder in a joint stock company against the directors and
other shareholders, in order to have the partnership dissolved, and the proper
accounts taken ; and fourteen of the directors, who all appeared by the solicitor
of the company, having filed fourteen separate answers with long schedules to
each, all of which answers and schedules were nearly verbatim the same : Held,
that, in that stage of the cause, no inquiry could be directed into the recessity
or expediency of filing those separate answers with a view to the defence of the
suit. The Plaintiff in such a suit, notwithstanding the adoption of such a mode
of defence, will not he permitted to dismiss his bill without costs, on his own
application ; nor will any reference be directed to the Master. with a view to modify
the costs which the Plaintiff shall pay. The Court cannot require several
defendants to join in their defence. If 2 motion is intended to lay the foundation
for a subsequent application against the solicitor of some of the parties, the
solicitor, in his personal capaeity, ought to be made a party to that motion.
Semble, A shareholder in a joint stock company cannot file a bill on behalf of
himself and others of the shareholders for a dissolution of the concern. Qbserva-
tions of the Lord Chancellor on the legal history of joint stock companies, and on
the provisions which have been introduced into acts of parliament, creating
or regulating such companies, in order to give effect to tegal proceedings to which
they are parties. A bill cannot be dismissed, for want of prosecution, by an order
made a8 of course upon petition at the Rolls.

Early in 1824, a Joint Stock Company was set on foot, called the “ British
Annuity Company.” It was to consist of sixty thousand shares of £50 each,
forming a capital of £3,000,000, which was to be employed in making loans by
way of annuity, Advertisements were [442] published and prospectuses were
circulated, describing the nature of the proposed Company, and the mode in which
its business was to be conducted ; and by these the Plaintifi, Mr. Van Sandau,
a golicitor by profession, was, as he represented, induced to apply for some shares.
Forty shares were accordingly allotted to him, on each of which he paid a deposit
of £2. The Company was established ; and, in the same year, an Act of Parhament
was obtained, enabling them to sue and be sued in the name of their Chairman
or Secretary for the time being, A deed of settlement was also prepared, containing
the regulations by which the affairs of the Company were to be managed ; and it
had been signed by many of the shareholders. Mr. Von Sandau, however, refused
to gign it, on the ground that it contained provisions inconsistent with the advertise-
ment and prospectuses, on the faith of which he had become a partner in the
concern : and, being dissatisfied with the mode in which the affairs of the Company
were carried on, he, in October 1824, filed a bill against the Chairman and the
Secretary ; praying that the Company, and the Defendants on behalf of the
Company, might be restrained from doing any act to deprive him of his shares,
or from acting on the deed of settlement; and that certain directions might be
given as to the mode in which the business of the conecern was to be conducted,

Peter Maore, the Chairman, and James Mitchell, the Secretary, who were the
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only Defendants, demurred generally for want of equity ; and, upon the argument
of the demurrer, they demurred also, ore fenus, for want of parties.

The Lord Chancellor sllowed the demurrer, for want of parties.  His Lordship
at the same time expressed an opinion, that, as the dissolution of the [443] Company
was not prayed, the Court could not grant the patticular relief which the Plaintift
asked.

fn Moy 1825, Mr, Van Sendau filed a second hill, to which all the shareholders
of the Company, between two and three hundred in number, were made Defendants.

He stated in it, that the partnership, no term having heen preseribed for its
duration, was dissoluble by notice, at the pleasure of any of the partners ; and that
he had, on the 30th of April 1825, sent a notice of dissolution to the Secretary
and to the Solicitor of the company, This notice wus addressed, “ To ail persons
being members, shareholders, proprietors, or partners ol or in, ot composing the
said Company or Partnership using the style or firm of British Annuity Compuny,
to the persons calling themselves, acting as, or being directors thereof, and to the
chairman, deputy-chairman, and secretury thereof, or whomsoever else it may
coucern.” He further charged various acts of mismanagement. which, even if the
Company were not dissoluble by notice, gave him, as he ‘vontended, a right to have
it dissolved by the interposition of the Court. The prayer was, that the Company
might be declared to have been dissolved, or might then be dissolved, that its afluirs
might be wound up, and that the persons styled directors might be restrained from
acting in that capacity ; but if the Court should be of opinion, that the Company
was not and ought net to be dissolved, then that the deed of rettlement might be
set aside ; that a nmew deed might be prepared and executed, pursuant to the
original advertisement and prospectus; and thut the directors, chaiiman, and
deputy-chairman, might be vestrained from doing certain acts.

Mr, John Wilks, jun., the Solicitor of the Company, and himself a Defendant,
entered appearances for fourteen [444] of the directors, and tiled for them fourteen
separate answers, each of which had long schedules annexed to it.

These answers, besides denying or palliating the acts of misconduct charged
in the bill, stated, that the deed of settlement, which wus complained of, had been
produced before the House of Lords, when the bill was in progress, in order to
explain the general outlive and scheme of the Company ; that the Plaintiff, by
refusing to execute the deed, and to pay the calls which had been made, had forfeited
his shares, and ceused to have any interest in the coneern; that the directors, though
they were entitled to have doclared his deposits forfeited, had been always willing
to repay him his £80 with interest; that the most fair and reasonable proposals
had been made to him in order to induce him to desist from havassing the Compuny,
but that all those proposals had heen rejected by him.

On the l4th of March 1826, the Plaintiff moved, before the V ice-Chancellor,
that it might be referred to one of the Masters to inquire, if the lourteen answers
were substantially, or, in any and what respecty, different; aund whether there wus
any and what sufficient reason for sach fourteen Defendants, or any and which
of them, so answering separately : And if the Master should find that there was 2
sufficient reason for the said fourteen Defendauts, or any of them, answering
separately, then he was to inquive whether there was any and what sufficient.
reason far repeating the schedules annexcd to each of the answers; and that, for
the purpese of those inquiries, the fourteen Defendants might be directed to furnish
the Master with copies of such answers,

The affidavit of the Plaintiff, sworn in support of the metion, stated, that the
fourteen answers were sworn in [445] London, several of them on the same day,
and all of them, except one, in the month of August; that the fourteen answers
and schedules were ull of them alike, and nearly cerbutim copies of each other,
in no rtespect materislly differing from each other, but appearing to have been
prepared from one dratt ouly; that the same set of schedules, in effect fourteen
times repeated, were annexed to each of the answers; that each of the auswers
consisted of 627 folios. and the schedules to each answer, of 423 folios; that the
charge for office copies of the fourteen answers would amount to £365 ; and that
Wilks, as well as many of the fourteen Defendants, had declared, that their sole
object in putting in separate answers was to increase the expenses of the suit, so
as to deter the Plaintiff from prosecuting it further. As evidence of this intention,
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the affidavit stuted, that Wilks, on the 24th of May 1896, in reply to a letter in
which the Plaintiff remonstrated against the vexatious conduct pursued on behalf
of the Defendants, wrote to the Plaintiff a letter, which contained the following
passage :

“ As your suit is frivolous, absurd, and vexatious ; a8 you have no more to do
with the Company and its concerns than an inhabitant of Ethiopia, and as the
Costs must ultimately ruin you, even to beggary ; and therefore, in the end, some
of them at least fall upon the Company. [ shall oppose, for myself and for my clients,
your ridiculous and contemptible suit, by every legal means.”

The affidavit also stated, that Wilks, without any sufficient or proper reason,
and solely for the purpose of multiplying the costs of the suit, had taken out forty-
seven separate orders, for time to answer, for the said fourteen and two other
Defendants. Then, us further evidence that tlie atswers had been prepared by
Wilks for [446]) an unfair purpose, and not from the instructions of the Defendants
themselves, it set forth a correspondence between Mr. Wilks and a divector, Mr.
Peach, in which Wilks had endeavoured, but without success, to prevail on Mr.
Peach to swear an answer similar to those which had been filed by fourteen of his
co-directors. One of the letters, addressed to Mr. Peach by a clerk of Mr. Wilks,
contained the following postseript : “ Of course any expense attending upon the
putting in of your answer by the solicitor of the company will be paid by the
solicitor of the company.”

The order made by the Vice-Chancellor upon the motion was (2 Sim. & Stu.
509), “ That it be referred to the Master in rotation to inquire and state to the
Court, whether, with a view to the defence in the cause, it was necessary or ex-
pedient, on the part of the said fourteen Defendants, or any and which of them,
who have filed their answers through the intervention of Mr. Wilks as their solicitor,
that separate answers should be filed by each Defendant ; and if the said Master
should, as to any of the Defendants, find that it was not neccssary or expedient,
with a view to their defence, to put in separate answers, then let the Master inquire
how it happened that such separate answers were put in: and, for the better
discovery of the matters aforesaid, the said Defendants are to produce before the
said Master, upon oath, all books, papers, and writings in their custody or power
reluting thereto, and are to be examined upon interrogatories, as the said Master
shall direct ; and the said Master is to be at liberty to state any matters specially
at the request of any party.”

A motion was now made, before the Lord Chancellor, to discharge the order
made by the Vice-Chancellor.

{447] There was no affidavit in answer to the affidavit sworn by the Plaintiff.

In the course of the argument before the Lord Chancellor, it appeared that the
fourteen answers were all signed by the same counsel. Two counsel declared, that
the courss pursued by the Defendants had been adopted with their approbation :
and another stated, that he had advised Mr. Wilks not to file any affidavit in answet
to the Plaintiff’s.

The Solicibor-General [Wetherell], Mr. Heald, Mr. Shadwell, and My, Wakefield,
for the motion to discharge the order. We resist this order, on the ground that
it interferes with the rights of the suitor. It is the privilege of Defendants to answer
separately, if they please ; the Court has no jurisdiction to compel them to answer
jointly ; there is no instance of any attempt to exercise such a jurisdietion ; and
nothing could be more imprudent than for Defendants, in a suit which may last
for many years, to conjoin themselves for better and for worse with a number of
strangers. To what can the inquiry tend, whether it was necessary or expedient
for these fourteen Defendants to file separate answers ¢ They are themselves the
judges of that necessity or expediency, which must depend upon a multitude of
circumstances altogether extringic to the case.

The Plaintiff complains of the expense to which he will be put : but has any
man a right to complain of the natural consequences of his own act ¢ He has chosen
to file a bill against between two and three hundred Defendants; he persecutes
and harasses a multitude ; and yet he expects to mest with no more annoyunee,
in his turn, than if he had to do with a single opponent. It would have been much
more reasonable to have directed a reference to inquire, whether it was necessary
or [448] expedient that the Plaintiff should have filed such a bill. Had we applied
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for such an iuquiry, we should have been told, that it was the right of & subject,
who thought himself aggrieved, to bring his case before the Court, and that the
signature of counsel was a sufficient warrant that it was brought before the Court
in & proper matner. The right of the ussailed is still more sacred than that of the
agsailant. The Defendants admit that this is not the proper time for inquiring
into the nature of the bill ; but they say, that neither is it the proper time for in-
quiring into the nature of their defence. They have put in such o defence as the
rules of the Court permit ; and that defence has the same sanction of the signaturve
of counsel which guve credit to the bill. They think it havd that they should be
compelled to answer so absurd and vexatious & bill. They have, however, com-
plied with the obligation which the law imposes on them, and have complied with
that obligation in such a form as is according to law.

The Lord Chancellor inquired, whether the Vice-Chancellor had been informed
with what ultimate view the motion was made ; and, it being stated to him that
nothing had been said on that point, he requested Mr. {leald to inform him, with
what view the Pluintiff had applied for such an inquiry as had beeu directed.

Mr. Heald stated, that thereby a foundation might be laid for tuking some steps
against the solicitor of the Defendants for an abuse of the rules and practice of the
court.

The Lord Chancellor [Eldon]. I hold an abuse of the rules of the court to he
a very great oftence, especially in an ofticer of the court. But if it is meant to make
a cage, or to lay a foundation for [449] u case, against Wilkes, ought it not to have
been explained to the court, that it was with a view to a subsequent application
against the solicitor thut the motion was made ¥ and ought not the solicitor to
have been & party to the motion *  Had Mr. Wilkes appeared by hLis counsel on this
motion, he would have been told that he was himselt no party to the proceedings,
but was mevely the solicitor of the parties concerned. If a solicitor misconduct
himself in a cause, he may be made a party to any motion, which it may be thought
his misconduet wakes advisable ; and he ought to be made a party to such a motion,
if it 1s made with a view to any visitation upon him by payment of costs or otherwise.

1f [ am to direct o reference to the Master, 1 ought to see betorehand that | can
do something upon the report when made. Now suppose that the veport of the
master had been, that it was not necessary or expedient, with a view to the defence
of the cause, to file these fourteen separate answers, what could I then have done ?
I never heard thut the court would compel defendants to answer jointly ; and indeed
dozens ot acts of purliament have been passed with a view to provide & remedy in
particular cases for the acknowledged impossibility of getting on with a suit framed
ag this is.  Apother consideration is this: ought the jurisdiction of the court, which
can be administered usefully only between a limited number of persons, to he cm-
ployed for a purpose which it cannot by possibility accomplish ¢ Here is a bill
with nearly three hundred defendants. How can such a cause ever be brought
to a hearing ¢ and if the Plaintiff cannot show a probability of getting o decree,
with what purpose, except that of oppression, can the proceeding huve becn
instituted ? In such a suit the Plaintiff can do nothing, except put himself and
others to enormous expense.

[450] The Plaintiff in person stated to the court, that he might amend the record
by making it a bill on behalf of himself and the other shareholders.

Mr. Heald, Mr. Pepys, aud Mr. Knight, in support of the Vice-Chancellor's
order. The complaint inade against the Defendants is substantially this;—that
they have conspired to conduet their defence in such 2 way as will render the pro-
secution of the suitimpossible. Are Defendants to be permitted to suy, © We shall
so act as to prevent the cause from ever coming to a decision ” ¢ It is in vain to
suggest, that the proper time for taking into cousideration the conduct of the parties
ag to the mode of shaping either the suit or the defence is at the hearing. Here
our complaint i8, “ You huve done that which will preveut the suit from coming
to a hearing ; your conduct is so improper as to require to be visited with punish-
ment by the court ; the impropriety is of such a nature that it operates to prevent
us from reaching that stage of the cause, in which, according to the ordinary cotrse
of procedure, it would come under the lash of the court ; we therefore cull on the
court to vindicate its own efliciency, and, for that purpose, to inquire whether you
have been guilty of that misconduct of which we give uncontradicted and prime
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facie svidence ; and if the result of that inquiry shall be such as we state, we have
a right to expect that the eourt will enable us, in some way or other, to prosecute
our suit, without being subjected to extraordinary disadvantages by reason of the
extraordinary mode of defence adopted by these directors.”

The Plaintiff has made a strong prima facie case of flagrant misconduet, on
the part of the fourteen Defendants. [45]1] When we look at the nature of the
bill, which is a record bringing them before the court, not on account of their in-
dividual acts, but merely in their capacity of shureholders and executors—when
we look further at the perfect similarity of the answers and schedules in substance
and in words, and at the enormous immediate expense which such o proceeding
will create to all parties, without the least tendency to promote any fair or useful
purpose—when we take into consideration the language of the solicitor who filed
the answers, and the means he has employed in order to incresse the evil, by adding
one more to the number of these suswers, all fac-similes of each other ;—it is impos-
sible to doubt that this line of conduct was followed solely for the purpose of stifling
the suit. The honour and dignity of the court require, that it should uscertain
whether its rules have been abused for so unworthy u purpose ; and if the result
of the inquiry should be, that they have been so abused, it will easily find meuans
to indemnify the Plaintift for the oppression he has already suffered, and to protect
him against its effects for the future. Even if no steps should be taken against
the solicitor, the court might order the Defendants to make some satisfaction to
the Plaintiff for the costs to which he has been put unnecessarily ; or it might require
the fourteen Defendants tofurnish office copies of their answers at their own expense ;
or it might direct that an office copy of one of the answers should be sufficient, and
that the Plaintiff might be at liberty to proceed, as if he had taken office copies of
all the answers.

It is true that the suit is in itself of such & nature thut the prosecution of it must
necessarily be attended with great difficulties. But the greater the difficulties
are with which the plaintiff has to struggle, arising out of the nature of the case ;
the stronger reason i8 there that the defendants should not be permitted wuntonly
to throw artificial and unnecessary impediments in his way.

[452] May 3, 6. The Solicitor-tieneral [Wetherell], in reply. There is nothing
extraordinary in this case except what urises from the conduct of the Plaintiff himself.
He files a bill against two hundred and fifty defendants ; and he complains that
fourteen of them have answered separately. What right has he to require or to expect
that they should answer conjointly ¢ Even if their object were to throw difficulties
in the way of the prosecution of his suit, he has no just ground of complaint ; for
it is not vexatious in a defendant to protect himself, by all the means which the
rules of the court permit, from the prosecution of a vexatious bill ; nor is it oppression
in him to endeavour to escape frowm the enormous expense which u plaintiff is trying
to heap upon him byinvolving him in an absurd suit.  The bill is filed for the purpose
of embarrassing the company, and of extorting money from them ; and itis fortunate
for justiee, if the rules of the court enable a defendant to throw wmany difficulties
in the way of a plaintiff siming at such an object,

There is no case made against the plaintiffs, except thut they have acted according
to the practice of the court ; and it is new doetrine to say that regularity of procedure
is prima facie evidence of an improper purpose. As to the expressions iu the letter
of Mr. Wilks, which have been made matter of blame, they are nothing more than
an sccurate deseription of the nature and tendency of « suit like this ; the utmost
that can be said against them is, that they display some irritation ; but any angry
feeling which may be traced in them, is not more than the occasion called for, aud
the tenor of the correspondence set forth in the unswer well justified. HKven if
Mr. Wilks has not been sufficiently guarded in hiyv words and temperate in his
senbiments, it is absurd to make such a circumstance a ground of imputation against
the Defendants. The client is not to be answerable for the angry words of the
solicitor.

[4631Muy 8. The Lord Chancellor {Eldon|. L this cuse, the papers, which { have
before me, arve, the second bill, which 18 the one that brings forward a great number
of parties us Defendants : the unswer of one of the Defendants, which in substance
is the same, und, | believe, in words is so nearly the same, that it may be repre-
sented us the same, with the other thirteen answers, and which refers to schedules
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{not betore me), the same, I vaderstand, with the schedules annexed to those other
thirteen answers; and also the affidavit made by the Plaintiff, which, it is contended,
establishes such motives on the part of the Defendants, as make the order of the Vice-
Chancellor a proper order, founded on the necessity of the interference of the Court
in matters of intended oppression. That bill, that answer, and that affidavit,
I have thought it my duty to read very cavefully ; because I am clearly of opinion,
that, unless the Court had the substunce of the bill and answers, as well as of the
affidavit, under its view, it had not the mouns of raising the guestion, whether
such a reference, uy has been directed, should or ghould not be made.

That reference, I have not the slightest doubt, was directed from an anxiety
to promote an object to which this Court ought to be very attentive~namely,
the prevention of oppression : but [ entertain very congiderable doubt, whether
that anxiety can be gratified cousistently with perfect sufety to those principles
on which every man in a court of justice is entitled to conduct his defence. The
inclination of my understanding to that view of the question may perhaps be deemed
a prejudice ; and 1 admit that it ¥ an opinion fixed in my wind by what I recollect
to have passed in this Court during the last forty or fifty yeurs. For in that long
period of time, though theve has been over and over agnm, when a cause came
on to be heurd, and all danger of doing [454] prejudice to pavties was over, a visibu-
tion for oppressive pleading, and for causing unnecessary expoense {(a visitution,
which [ deem it u great duty of this Court to inflict, us often as occusion fov it avises) ;
—1 do not recollect s single instance, in which the Court has been called upon,
at this early stage of the cause, to say, that the manner in which the Defendants
have shaped therr defence is such as to demand a special interference. I do not
recollect one single instance of an application, like that of the present Plaintifi,
made at a time when it cannot be known how the defence is in future to be con-
ducted, or how it may be necessary to conduet it ; and when it is impossible to
say what prejudice may arise to individuals, if you link them together, whether
they choose to be so associated or not.

{ was also very anxious to know with what object the motion before the Vice-
Chancellor was made. [ talke it to be extremely clear, thut, prima facie, aund subject
to what the Court might do at the hearing in matter of costs, these fourteen gentle-
men had & right to sever in their defence. Was it then intended, if the master
had reported that it was not necessary ov expedient that the Defendants, with
view to their defence, should put in separate answers, to move that the answers
should be taken off the file, and that the Defendants should be ordered to answer
jointly ¢ That suggested another question, which was this. If [ were to muke
such an order, and these parties refused to join themselves for better and for worse,
throughout the whele cause, could 1 attach them or any of thewm for not so joining
in putting in their answers and in defending the suit ¢ And my opinion is (i such
were the object of the motion), that 1 could do no such thing.

If that be not the object of the motion which was made hefore the Vice-Chancellor,
what is it object ? To my inquiry upon this point Mr. Heald very candidly stated,
[455] that the object was to bring before the Cowrt evidence of a conspiraey to
ruin the Plaintift by the expense of the proceedings; for such ig the true amount
of the case stated by the Plaintiff. With what view is that to be done ¢ Is it that
something may be insisted upon as against the Defendants? If so, then the
displeasure of the Court must be visited upon the Defendants, by reason of what
is proved either against them, or against the person for whose acts they would
be answerable,~the common solicitor of them all. But if we arve now to look,
not only at the object of the application, but at the mode in which that object is
to be eftected, which, in no way of putting the case, can be otherwise than by making
the parties pay the costs (for in a proceeding to which the solicitor is not personally
made a party, I cannot make Aim pay the costs nor strike him off the rolls), in
what stage of the case is it most advantageous that that should be done t Most
auxious am I to express my opinion, that, if there has been vexation, that vexation
ought not to be and will not be forgotten. But the question is,—In what stuge
of the cause is it most wholesome that the interposition of the Court should take
place, to punish proceedings which have been tmproperly conducted ?

[ have already stated that one object of the Plaintiff mny be, to make the Defend-
ants pay the costs ; or it may be his object to make their solicitor pay costs, or to
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have him struck off the rolls ; and 1 do not say, that, in some stage of the cause,
that may not be a proper application, But, in order to accomplish either of these
purposes, what ig it that the Court proposes to do now ¢ It does not merely laok
at the bill, the answer, and the affidavit ; but, in this early stage of the cause, it
directs a production of papers in the custody of the Defendants, and an examination
of the Defendants on interrogatories. That production may happen to furnish
what is to be the parties’ evidence in [458] the cause: those interrogatories may
produce from the parties matter which may atfect their evidence hereafter. What
else is this than by a side-wind to hear the cause upon a collateral motion ¢

In that point of view I am satisfied that the application of the Plaintiff ought
not to be entertained. When we have the practice of the Court for a long series
of years before us, and when we find ourselves getting beyond what that practice
has hitherto sanctioned ; we ought not to ventire beyond known limits, except
with very great caution and with a clear certainty that we are not introducing
mischiefs much greater thun the non-payment of the costs which the Plintifi
aims at recovering by his present proceeding.

If we look at the answers as well ag at the affidavit, we may find u great many
reasons, which, on the score of want of temper, may justify mueh of what has
passed between these parties. Neither is it to be forgotten that the suit itself may
miscarry ; and then there may be costs due to the Defendants to he set off against
the costs of these answers, supposing it right that some of the costs incurred in
this stage of the cause should be given to the Plaintiff. It is further munifest,
that the demand for the payment of the costs of these answers is to be founded
on evidence which may anticipate every species of defence which the Defendants
may have to make. Therefore, without saying what may be right to be done
hereafter, with respect to the course which the pleadings have talen, further than
that, when the cause comes to be heard, it will be the duty of the Court to con-
sider attentively and anxiously what wus unuecessary expense, and to visit that
unnecessary expense upon those who have ereated it ; 1 am of opinion, founding
rayself on the established practice of the Court, that the order made by the Vice-
Chancellor is too hazardous a [457] step,—if the object of the application be what
[ suppose it to be, and which indeed is the only practicable object which the Court
could at this moment carry into execution, namely, making some order with
respect to the costs of the answers.

I am further of opinion that I ought not, in this stage of the cause, to direct
an inquiry which may be attended with great expense to all parties, and on which
the Court may, at last, not be able to do any thing ; or, if it can do any thing, may
be able to do no more than what I have already stated.

Again, if this were 4 motion intended to lay a foundation for an order against
the solicitor, and not merely against the defendants, Mr. Wilks ought to have heen
made a party to it : and, when I am told, as I have been told from the bar, that
Mr. Wilks was advised not to make an affidavit against the application, that advice,
I do apprehend, must have proceeded on the old established rule—that, when
the notice was given to Mr. Wilks, ounly as solicitor for the parties, he had a right
to consider himself as not personally implicated in the result of the motion.

When a motion of this unprecedented nature is made, we are fully justified
in looking at the case itself. The hill is filed by Mr. Van Sandau, who, upon a
prospectus being hunded about proposing the establishment of this compuny, was
willing to become a member of the intended ussociation. That prospectus repre-
sented the company as in the course of being established. Three millions of money
were to be raised ; no subscriber was to pay more than £50 per share; and the
first call was to be for only 40s. on the share

[458] Now the history of these companies has heen such (and I have travelled
a good deal among them), that a lawyer, as this Plaintifi is, ought to have been
not a little alarmed at parting with his money to a body so formed. [t is quite
clear, that, in a commercial country like this, there may be many undertakings
and enterprises to which individual powers of mind or purse may be quite unequal ;
and for such cases the constitution ot the country has provided by giving the means
of creating corporations. It is within my own memory, that, when an application
was made to parliament to incorporate bodies, it was generally met with this-short
answer : * Why have you not gone to the crown with your request 7 Wh y have
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you not obtained o charter 1”7 llowever that mode of thinking has gone by, and
several acts of parlisreent have been passed, vstablishing compunies similar to this
orne,

There were not mauny of those acts passed, before inconveniences were found
to follow. If a man had occasion to bring an aetion against one of the bodies so
constituted, he did not know how to proceed, or against whom to bring his suit ;
and if he brought it, naming the Defendants who were known to him, he was treated
with a plea in abatement, which wus a check-mate to his action. To meet this
inconvenience, it became necessary to introduce into those bills o elause, that the
company should sue and be sued by their clerk or secretary.

It was soon found that this provision did not set the matter right. The secretary
on behalf of the company sued & man of opulence ; and, if he suecesded, he e-
covered not only judgment but payment of the demand. On the other hand,
when the secretary waus sued, the person suing found, that, though he had gotten
an individual with whom he could go into a court of Jaw or equity in order to en-
force a claim against him as [459] defeudant, yet, after he had gone thither, he
frequently found that it would have been better for him not to have stirred ; for
though the secretary, when he wus Plaintiff, got the money for which he sued,
he wus often unable, when wmade Defendant, to pay what the Plaintiff recovered.

That state of things suggested to a learned lord the necessity of making all the
members liable, us well as the secretary, for & demand against the company. Thus
there arase a third eluss of acts of parliament establishing companies ; aets which
made all the members, as well as the secretary, luble to answer demands recovered
against the company. Still this was not enough : for, as these acts did not provide
the means of letting the world know who the members were, the consequence was,
that, though all the members were liable, nobody, who had a claim against them,
could tell, who the persons were that were thus liable.

Another improvement was therefore made. A proviso was introduced, requiring,
that, before o company was formed, or within a given time afterwards, there should
be a register or enrolment of the individuals of whom the company wus composed ;
and it was thought, that thus, at last, the work had been done completely, and that
wll was safe. Unfortunately, however, it turned out, in consequence of sales and
transfers of shares, that o person, who wus a member of the company to-day, was
not a member of it to-morrow ; the constituent mewmbers of the body were constautly
changing ; and & Plaintiff did not know aguainst whom to proceed, whether against
the present or against former members.

A further alteration was then made ; the effect of which was, that those, who
had been members, should continue liable, although they bad transferred their
inJ4601}terest, and that those, who became members, should also be liable ; an
enrolment of the names both of the one aund of the other being required. This hud
a very considerable operation ; and it was wonderful to observe, how much, after
it was adopted, the passion for becoming members of these companies diminished.

One thing was still wanting. 1f the mewbers of these bodies huppened to quarrel
among themselves (which, though they caume harmoniously together, was very
likely to happen), how they were to sue one another ¢ And it was not till the latest
stage of improvement, that that difficulty was provided for. I believe it was in
the act regulating the new hunking establishments in Ireland,(1) that provisions
were for the first titne made to meet all [461] these difficulties ; and stmilar pro-
visions now form part of the regulations, which are likely to take place in the banking
establishments i England now in conternplation.

[482] There were some {and many too, whose opinions were very well deserving
of attention) whoe declared, —that, i bodies were formed on such prineiples, that
theycould not, in the Courts of this countryand according to the laws of the country,
effectually demand what they had w right to demand, or be effectually sued for thay
for which they were liable—the very circwunstance of the existence of that inability
or incapucity, and the inconvenience or impracticability of dealing with them in
a court of justice, proved bodies of that kind to be Hlegal at common law. It was
to make them legal, that acts of parliaruent were pussed containing oune oy more of
the series of provisions which 1 have mentioned.

In the present case the company was established by an act of parlisment to this
extent,—that an act was passed to enable thein to sue and be sued by their secretary
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or public officer ; and, parliament having given them u capucity to sue and be sued,
it is too late to say that they exist illegally as a body. But the capacity of suing and
being sued, which the legislature has given them, does not in this case remove the
diffieulty of suing ; I do not meun, of going through the forms of suing, but of suing
to any rational purpose or with any good effect.

When application was madefor the act of parliament, the jealousy of the legislature,
with respect to bodies of this kind being awakened, the committee of the House of
[483] Lords inquired, whether it subsisted by any deed ; and, if it did, called for
proof of its existence and of its nature by the production of that deed. And it
was upon the faith of the deed produced being the deed which was to constitute
the company, that parliament passed the act. Thus it will come to be one great
question, whether any man, calling himself a member of the company, can get
himself out of the provisions of the deed. The act was obtained by men who were the
agents of those who had become or should become members of the company ; and
the deed must be taken to have been presented to parliament by those agents, on
behalf of all who were or should become members, as the document which shewed
the constitution of the body. The Plaintifi contends, that a member may get himself
out of the obligations of that deed ; and that, if he does not think fit to comply with
all its clauses, he may dissolve the company. That is one question ; and it is a
question which will depend very much on this—whether it is possible to apply the
common principles of partmership to such a state of circumstances.

The bill proceeds on two grounds : one, that Mr. Van Sandau could by mere notice
put an end to the company ; the other, that if notice alone was not sufficient for
that purpose, yet there has been such conduct on the part of the secretary and other
members as to entitle the Plaintiff to call for a dissolution ; and, in either case, he
prays that an account may be taken of the partnership dealings and transactions.
Now, though, according to the law of the country, a company or partnership formed
by parties agreeing to become co-partners may be dissolved at any moment by one
of the partners, and though his co-partners cannot answer his notice of dissolution
by saying, “ Here is your money, get out of the concern, and leave us to ourselves ”
(because he has a right to have all the accounts of the partnership dealings [484] and
transactiong taken, up to that very moment); yet one difficulty which has often
occurred to me as of great weight in cases like the present, with reference to the
dissolution of the company by notice, Is this :—what avails it that you give notice
to 4. B. of putting an end to the compuny, if you do not give notice
to the three hundred other individusls of whom it is composed ¢ Has not every
one of these individuals the same common law right to notice, before the partnership
can be so dissolved 7 1f, on the other hand, it is said, that it is not necessary to give
notice to all the partners, it must be on the ground that the deed has made some
provision declaring that notice not to be necessary, which, but for particular pro-
visions, would be neeessary ; and that case must be proved from the deed itself.
But this Plaintiff asserts that the deed is not binding ; and the deed, far from giving
any special right to dissolve the company, will, I apprehend, if looked into, be found
to withhold any such right.

I have made these observations on the substance of the case. Now look to the
form of the proceedings. The bill brings before the Court not ounly the directors
but all the individual members, as far a8 they are known to the Plaintiff, amonnting
to between two and three hundred. Now, can the Plaintiff hope ever to bring to
a conclusion a cause which is necessarily imeumbered with so many defendants ?
The share-holders, 1 take it, either by original contruct or by what is found in the
deed, have or will have the right of selling their shares, subject or not subject, as the
case may be, to interposition by the directors ; so that the mterests may be changed
from day to day. V&t,h the certainty that individuals, who continue in existence,
will thus cease to be members of the company, and that those, who do not by their
own acts withdraw from the partnership, will from time to time be removed outfof
the world by death,—to [485] say nothing of the other contingencies of human life,
which will aftect the interests of individuals in the shares,—and with the necessity
which will thus be created for a constant succession of bills of revivor and bills of sup-
plement :—ig it possible to hope, that a suit so framed can ever come to u beneficial end?

I have not forgotten, that,in the course of the argument, Mr. Van Sandau stated,
that, when he got the answers of some of the defendants, he could amend the hill
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by making it a bill on behalf of himself and all others of the purtuers, except such of
them as he should retain as Defendants. But in my judgment that cannot be
done. |

Now if this suit should happen to appear to the Defendants to be as unmanage-
able for every useful purpose as to me it appeats to be, it is not surprising that they
should be out of humour at being visited with » suit, by which they and those who
succeed thew are to be kept in litigation in this court for an unexampled period of
time: and perhaps it s not the necessary conclusion, from any intemperate words
which they may use, that they mean to do gross Injustice, when they seek to relieve
themselves from what they conceive to be great oppression. When we are looking
at the motives of the parties, there is a correspondence stuted in the angwers, which
forms & material part of what 8 to be considered in reference to those expressions
disclosed in the affidavit, which have heen represented as munifesting a purpose of
oppression, but which, in o milder way of stating the case, might he regurded rather
ay the effect of irritation.

The Pluintiff has undoubtedly @ right to come into this court, and may be very
praperly advised to do so, though his suit may turn out to be such as cannot be
maintained. For it would be a great deal too much for [466] counsel to take upon
themselves to be judges, and telling the mdividual who applies to them, that he
cannot have relief, to refuse him the option of carrying his case into a court of justice,
or to withhold from him their assistance for that purpoese. On the other hand,
it i3 to be remembered, that every subject has o vight to conduet his defence in such
wanner and by such agents, so far as the practice of the Court premits, as he muy
think proper. Whenever the cause comes to be heard, the Court will not discharge
its duty, if it does not take care that full compensation, for all that may have been
tmproper and oppressive in the conduet of the defence, be made to the party injured.
But I dare not interpose in this stage of the proceedings to punish that on which
the imputation of oppression is thrown, at the hazard of all the consequences that
may follow in the future conduct of thesuit. I dare not go the length of directing
inquiries, which call on individuals to lay open the whole materials of their defence.
The Court hag never hitherto interfered in this stage of & enuse by such an order us
the Vice-Chancellor has made here ; and I will not make a precedent, not justified by
any exaraple or principle which [ know.

On these grounds, having before me fuller information in the cause than was
presented to the Court below, ! cannot permit this order to stand.

Ovder discharged.

August 16, Aftec the judgmentof the Lord Chancellor was pronounced,the Plaintifi
dismissed his bill against such of the Defendants as had not appeared. He then gave
[487] instructions to file replications to the answers of those fourteen Defendunts,
which had been the subject of the former motion ; hut he found that he could not
file replications, until he took oftice copies of the answers, He therefore obtained
an order to amend his bill, not requiring any further answer.

On the 22d of June, Peter Moore, one of the fourteen Defendants, obtained
an order, that the order giving liberty to amend might be discharged, unless the
amendments were made within ten days. The Plaintiff then moved, * that the
order obtained by the Defendaunt, Peter Moore, on the 22d day of June, may be
discharged, and that all proceedings in this cause may be stayed, and that the
Plaintift's bill may, under the circumstances of the case, be dismissed, as against
the above-named Defendants, without costy ; and, in the event of the Court being
of upinion that the said fourteen Defendants are entitled to any costs on the dismissal
of the bill, then that the bill may be dismissed, and that it may be referred to the
Master to ascertain and certify, what will be a fit and proper sun to be allowed
for those costs, on the dismissal of the bill.”

When the motion was brought on, Mr. Hasl having stated that there were
many applications of a more urgent nature, which ought not to be postponed in
order to give precedence to a case like thig, Mr. Heald mentioned, ag a reason why
it eould not be deluyed, that the Defendants were in u condition to dismiss the
Plaintiff's bill, by an order which might be obtained as of course upon petition
at the Rolls. .

Mre. Hart veplied, that such an order could not be obtained by petition at the
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Rolls, and that, the last Seal [468] being now over, the Plaintiff had nothing to
apprehend tilk the end of the long vacation.

The Lord Chancellor directed an inquiry to be made at the Rolls, whether a
bill could be dismissed by an order of course made there upon petition.

The answer to the inquiry was, that a bill could not be sn dismissed.

The motion proceeded.

Mr. Heald and Mr. Knight for the motion. The Court exercises a discretionary
jurisdiction in dismissing bills without costs, upon the application of the Plaintiff ;
Knoxv. Brown (1 Coz, 359) : and the circumstances of this cage are go extraordinary,
as to afford a reasonable ground for interferance. It is evident that the Plaintiff
cannot prosecute this suit, looking at the mode of defence which has been adopted,
without incurring a ruinous expense. Would it be reasonable that he should be
compelled to go on with it, or that he should get rid of it only on the terms of paying
to the Defendants all those enormous and unnecessary costs, which they have
wantonly or oppressively created ¢ If the Court is not satisfied, from what it knows
of the case already, that there is good reason for saying that the Plaintiff may
dismiss his bill without paying any costs to the Defendants who have acted as these
fourteen Defendants have, there ia at least ground for directing a special inquiry.
It is not possible to believe, that fourteen Defendants, sued merely as directors of a
company, appearing by the sams solicitor, and putting in fourteen [489] answers,
copies nearly verbatim of each other, with enormous schedules annexed to each,
whieh are all copies of one draft fourteen times repeated, should be entitled to the
costs, which, under ordinary circumstances, are given to defendants.

The Court has refused to exercise any control over the unprecedented mode of
defence which these Defendants have adopted ; and its refusal proeeeded on the
ground, that such a control was not warranted by the known practice. But costs
are entirely within the discretion of the judge ; and he will make such order with
respect to them, as will save the Plaintiff, though baffled by the conduet of the
Defendants, from being burthened with the costs of that mode of proceeding which
compels him to abandon his suit.

Mr, Hart, contra,

The Lord Chancellor [Eldon]. Tt wanted no authority to satisfy me that this

‘ourt hag power, in proper cases, to dismiss a bill without costs, on the application
of the Plaintiff. If an authority were wanted on the subject, there cannot be a
clearer authority than the decision of Lord Thurlow in Knoxv. Brown. There the
Plaintiff became surety for the Defendant, for the due performance of the covenants
of » lease, and he was to have the leage assigned to him for his indemnity. Being
afterwards called upon to pay as surety, he filed his bill to have the benefit of the
lease ; hut, to disappoint him, the Defendant surrendered the lease, and went to
Scotland, The Defendant having thus deprived himself of the power of placing the
Plaintiff in the situation in which he had agreed to place him, Lord Thurlow did
not require the suit to go on, when [470] it could have no possible object ; and as
it was the act of the Defendant which had prevented the Plaintiff from having the
remedy to which he would otherwise have been entitled, he psrmitted the Plaintift
to dismiss hig bill without costs. Nobody can doubt that he was right in doing so.

Now the question is,—whether this is one of the cases, in which the Plaintiff
ought to be permitted, upon his own motion, to dismiss his bill without costs ?
As to the suggestion of directing a reference to the Master, I do not see why the
Court should be called upon to make any reference with a view to modify the costs ;
for the Master cannot know more of the matter than the Court already does.

I can well recollect the period when nobody thought of entering into a partnership
with a number of persons acting as a corporate body, unless under the authority of
@ charter or an Act of Parliament ; and it was always thought a very beneficial
thing, that, when particular privileges and benefits were given to bodies of men,
the rest of the King's subjects should know with whom they had to deal effectually,
as often as it became necessary to enforce claims against such bodies, or to resist
claims made by them. This Court has departed in a certain dogree from the strict
application of its principles in some of the cases in which it has permitted a few
individuals to sue on behalf of themselves and others ; a departure, however, which
affords an extremely salutary rule of practice, when a suit can be so carried on
with eflect. But I may venture to say, that my predecessors were always of opinion,
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that, if bodies of men, whether consisting, ov not, of 4 great number of individuals,
took upon themselves to act as a corporation, no such form of record would do for
them. There are, it is true, in this metropolis, and throughout the country, a
great many partnerships, consisting of a [471] vast number of persons : but they
do not come into courts of justice ; they act by a mutual understanding and a kind
of moral rule ; and I believe that, in that way, they manage their affairs very well,

When these joint stock companies were first thought of, it is wonderful how
little attention was paid to their constitution. At first they were formed by 2 mere
deed, though composed of a number of persons too great to be brought into any
of his Majesty’s courts. Afterwards they were In the habit of applying to the
fegislature for its sanction ; and Lord Redesdale, snfter some experience of their
slfeets, took care to prevent any acts from being passed, giving a legal existence
to such bodies, unless there were contained in them stipluations, that a memorial
should be registered of the different individuals who were partners in the concern.
This did some good, but not enough ; for though the memorial told who the persons
were with whom one had to deal, it gave you such a legion of names that it was to
no purpoge to attempt to sue them all. Awnother mischiel was, thut the name,
which was in the memorial to-day, ceased to be in it before six months had expired ;
and thase, who had claims on the body, had no means of enforcing their remedies
ag againgt a person so withdrawing from the association.

Then came the improvement of permitting the secretary or treasurer of these
partnerships to sue and he sued on behalf of the body. Unfortunately, however,
it turned out, that the secretury, who sued individuals, zg{muined payment from them ;
whils, on the other hand, individuals, who sued the secretary, got verdicts and
judgments, and nothing more. This led to a further change, which made every
wndividual liable to execution, in consequence of a judgment recovered against the
se{472)}-cretary, There was still one thing which had been totally overlooked.
Though the secretary could sue and be sued by an individual not a member of the
company, there had not heen devised any means by which an individual, 2 member
of the body, suing as an individual member, the other members could proceed. It
was only in the course of the last year that this defect was removed,

I must here repeat that I have frequently ventured an opinion, in which I may
he wrong (but in expressing it I meant to do good), that the impossibility of suing
with effect was with me a very strong argument to prove, that such a eonstitution
of a body could not be legal.

In the present case, the company consisting of a great number of persons, the
plaintiff, who had subseribed about £80 to the speculation, filed his bill against
the directors and the other members. The solicitor of the directors, who, it is said,
had previously used desperate threats, put in fourteen answers, different and yet
the same, and with the same schedules annexed to each, A motion was then made
before the Vice-Chancellor, which induced his Honour to direet a certam reference.
When the matter came before me, I was of opinion, that, if the master, upon the
inquiries directed, had made a report stating the result as the plaintifi would have
wished him to state it ; and if I had been asked, what, under those circumstances,
1 was ta do with the defendants ; I should not have heen able to have said what I
would have done. In fact my opinion was, that I should not have been able to
have done any thing upon the report : for the Court had not power to compel
the defendants to put in a joint answer ; much less, when fourteen answers had
been put in, had it power [473] to take thirteen of them oft the file, or to melt them
down into one, and to order the thirteen defendants to concur in and to swear to
that one answer. On the other hand, if the object of the refersnee were of a different
nature, it was at least expedient, before such inquiries went to the master, that
the Court should have settled in its own mind what it was to do, if the answer to
the inquiries were such as he who applied for them expected. If it were meant to be
aimed against the solicitor, Mr. Wilks, that could not be done when he was not
brought personally before the court as solicitor ; and I felt the more embarrassed
in consequence of receiving information which the Vice-Chancelior did not possess.
[ found that the fourteen answers were signed by the same counsel; and three
ov four as respectable counsel as ever came into the court of chancery stood up in
their places ; one stating that he had advised the filing of these fourteen answers,
and the others that they had approved of it : how then could 1 visit the solicitor
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for what had been done 7 Tf that sort of sanction will not do to let a solicitor go
free out of this court, I know not what sanction will.

It was said that this mode of conducting the defence had been adopted out of
passion and resentment, and that the Solicitor of the Defendant had threatened
to have recourse to it, if Mr. Van Sandau persisted in filing a bill. Thers was,
however, no small degree of provocation that led to the expressions, which have
been so much relied upon as indicating an imaproper mative.

The point, then, that came to be considered was this : Could Mr. Van Sandou
ever expect to prosecute the suit with success, regard being had to the object with
whuch the bill was filed ¢ That he had 2 right to ask the opinion of the Court
upon the matter, I moat readily [474] admit ; but it did appear to me to be a suit
which could have no end whatever ; for the parties, who must be brought before
the Court, were so numercus, a8 to render it next to an impossibility that it could
ever be brought to a conclusion, or made any use of, except as a means of expendi-
ture in the shape of costs on the one side or the other, until the parties were tired
of it.

If [ am right in this view of the suit, why am I to interfere to dismiss the bill,
except on the ordinary terms ¢ If the Plaintiff has a mind to dismiss his bill in the
usual way, let him do so ; if he does not, no order can be made upon this motion,
except that he pay the costs of it.

Subsequently, the parties agreed to refer it to an arbitrator o settle the terms
on which the Plaintiff should be permitted to dismiss his bill.

(1) In the 5th G. 4, c. 73 (* Au act to relieve bankers in Ireland from divers
restraints imposed by the provisions of the twenty-ninth of George the Second,
and to render all and each of the members of certain copartnership of bankers which
may be established liable to the engagements of such copartnerships, and to enable
such copartnerships to sue and be sued in the name of their public officer "), the
fifth section provided, “ that all actions and suits to be commenced or instituted
by or on behalf of any such society or copartnership, against any person or persons,
bodies politic or corporate, or others, for recovering any debts or enforcing any
claims or demands due ta such society or copartnership, and all proceedings in law
or equity relating to the same, or other the concerns of any such society or co-
partnership, shall and lawfully may, from and after the passing of this act, be com-
menced or instituted and prosecuted in the name of such public officer for the time
being of such society or copartnership, as the nominal Plaintiff for and on behalf
of such sociaty ar copartnership ; and that all actions or suits and proceedings in
law or in equity, to be commenced or instituted against such society or copartuership,
shall and lawlully may be commenced, instituted and prosecuted against such
public officer for the time being of such society or copartnership, as the nominal
Defendant for and on the behalf of such society or copartnership.”

By the sixth section, judgment against a public officer of the company was to
operate against the property of the company, and of every member of it, in the
same way as if recovered against the company itself,

By the 6th &, 4, c. 42, mtituled, “ An act for the better regulating of copartuer-
ships of certain bankers in Ireland,” the former act was repealed, and a new set of
regulations were introduced. The tenth section provided, that all proceedings at
law or in equity, on behalf of the company, against any person or persons, “ whether
members of such society or copartnership, or otherwise, for recovering any debts,
or enforeing any claims or demands due to such society or copartnarship, or for any
other matter relating to the concerns of such society or copartnership,” should be
prosecuted in the name of the public officer of the company ; and “ that all actions
or suits and proceedings at law or in equity to be commenced or instituted by any
person or persons, bodies politic or corporate, or others, whether members of such
society or coparinership, or otherwise, against such society or copartnership, shall
and lawfully may be commenced, instituted and prosecuted against any one of the
public officers nominated as aforesaid for the time being of such society or co-
pg_rtx’}ership, a8 the nominal Defendant for and on behalf of such socisty or copartner-
sa1p. :

The judgment against the public officer was to operate against the property
of the company and of the partners ; and, in addition to this, the eighteenth section
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provided, “ that, in case any such execution against any member or members for
the time heing of such society or copartnership shall be inefiectual for obtaining
payment and satisfaction of the amount of such judgment, it shall be lawful for the
party or parties so having vbtained judgment against such public officer for the time
heing, to issue execution against any person or persons who was or were a member
or members of such society or copartnership at the time when the contract or
contructs, or engagement ov engagemtents on which such judgment may have heen
obtsined was or were entered into: provided always, that no such execution as
lagt maentioned shall be issued without leave fixst granted, on motion in open court,
by the court in which such judgment shall have been obtained, and which motion
shall be made on notice to the person or persons sought to be charged, nor after
the expiration of thres years next after any such person or persons shall have eeased
to be & member or members of such society ov copartnership.”

Nimilar cluuses are contained in the Tth &, 4, ¢. 46, “ An act for the better
regulating copurtnerships of certain bunkers in England,”s. 2, 9, 11, 12, 13: and
in the Tth (1. 4, ¢. 67, * An act to regulate the mode in which certaln societies or
copartnerships for banking in Ncolland may sue and be sued,” 5. 2, 7, 10. Bug,
by the latter act, the judgment aguinst the public officer is not made to operate
against former members.

[475] TomuiNs o Pank.  Aprid 25, 1826,
Correction of a elericul errov in & decres passed and entered.

The bill was filed by a second incumbrancer of certain real und personal property,
which had been previously mortgaged to Palk to secure a principal sum of £8000
with interest. The first incumbrancer had been in possession, and had received
the proceeds of the sule of some valuable pictures and other articles, which wers
included in the mortgage.

On the 6th of July 1824, a decree was made, which, after directing an account
of what was due on Palk’s security for principal and interest, and salso an account
of what he had received by means of the proceeds of the sale of the pictures, &e.,
ordered, * that what shall be coming due on the said account, be deducted from the
principal due on the said morgage.”

The decree had been passed and entered.

Mr. Hart now applied to the Court, that the entry of the decree in the registrar’s
book might be amended by inserting after the word * principal 7 the words * and
interest.”

These words, he said, had clearly been dropped out of the decree by a clerieal
error. 1t followed as a thing of course, from the preceding direction, that the sum
received should be deducted from the sum due on the account first directed ; that
ig to say, from an account composed partly of principal and partly of interest.

The upplication was not opposed.

[476] The Lord Chancellor |Eldon]. The omission of the words “ and interest ”
is so clearly a clerical mistake, and it was so much of course, that the amount received
by the mortgagee should be deducted, not nerely from the principal of the mort-
gage debt, but from the principal and interest, that { have no hesitation in directing
the entry of the decree to be amended.

The only doubt i, ag to the mode in which that ought to be done. -

Mr. Hart stated, that a similar cage had occurred before Lord Alvenley. On
that oceasion, Lord Alvanley directed the Register to attend him in Court with the
book, The alteration was then made in open court, and Lord Alvanley counter-
signed it with his initials.

The Lord Chancellor said, that he would follow the same course,

Ex parte CLAYTON, in the Matter of NTARKIE. April 19, [1826]
The purchase-money of timber belonging to u lunatic’s estate, permitted to be paid
to the receiver, in order to be by him paid into court.

In this lunacy, an order had been made for the sale of some timber. Tb‘.e‘ sale
took place in the Master’s office, and the purchasers, in pursuance of the conditions,
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in fraud of the terms of his own express agreement with the original vendee, with
whom he bad become partner in profit and loss as to these goods, and with whom he
had expressly contracted that he would himself pay for them. This case therefore,
being a case of express fraud and mala fides, affords no principle to govern the present
ease, in which the absence of fraud and mala fides is found. The doubt which has
been thrown on this subject bas arisen principally from the words, “ without notice,”
which are to be found in the case of Salomons v. Nissen and other cases on the subject.
[616] But we think that, according to the general seope and meaning of the passages
in the opinions of the Judges where this expression oceurs, it is not to be understood
in the restrained sense contended for; viz. * without notice that the goods had not
been paid for ;” but, * without notice of such circumstances as réndered the bill of
lading not fairly and bonestly assignable.” The criterion being, according to Mr,
Justice Buller in that case (p. 681), Does the purchaser take it fairly and honestly %
And so understanding such expression, or at any rate so understanding the rule of
law on the subject, we think that in this case no circumstance appears to have existed
at the time of the assignment of this bill of lading which should have prevented the
plaintiff from taking it, or which should now render it not available in his hands,
We are of opinion therefore that the rule for a new trial in this case should be

discharged.

Pie KiN6 against DebD, Monday, May 30th, 1808. Whether or not the particular
schemes denounced by the stat. 6 Geo. 1, c. 18, &. 18, as manifestly tending to
the common grievance, prejudice, and inconvenience, of great numbers of subjects
in their trade and other affairs ; such as the raising a great sum by subscription
for trading purposes, and making the shares in the joint stock transferrable ; be
in themselves unlawful and prohibited, without reference to the fact of such
tendency in the particular instance in the opinion of a Court and jury; at any
rate the inviting of such subscriptions by holding out false and illegal conditions,

such as that the subscribers would not be liable beyond the amount of their
respective shares, seems to be an offence within the Act. But as the statute had
not been acted upon for a great length of time, and was now sought to be enforced
by a private relator, who seemed not to have been deluded by the project,
but to bave subscribed with a view to this application, the Court refused to

interfere by granting an information, though they discharged the rule without
costs,

The defendant, sometime in the year 1807, published and circulated two different
schemes ; one of them, intitled, “Prospectus for the London Paper Manufacturing
Company ;” the other, “A Prospectus of thé intended London Distillery Company
for Making and Rectifying genuine British Spirits, Cor{517])-dials, and Compounds.”
By the first of these it was proposed, amongst other things, to raise by subseription
50,0001. by twenty five hundred transferrable shares of 501. each, payable by instal-
ments not exceeding 101, per cent.: the whole to bs under a deed of trust or enrolment
in Chancery ; “by which no party (it was said) could be accountable for more than
the sum subseribed under the regulations therein stipulated : ” and the persons
qualified to be chosen directors by the amount of their shares were to be taken in the
rotation in which they subscribed. The great advantages of this scheme over other
paper manufactories were extolled throughout the prospectus. The other scheme, for
a distillery company, which was also held forth in terms of extravagant praise to
attract popular favour, proposed to raise 100,000l by two thousand transferrable
shares at 501, each, payable by instalments not exceeding 10L per cent. at twenty
days notice ; to be in like manner under a deed of trust enrolled in Chancery, “ by
which no party was to be accountable for more than the sum subseribed under the
regulations stipulated therein.” This also was to be under the management of directors
properly qualified, to be nominated in rotation as they subseribed. Annexed to the
former scheme was a supposed report to the directors of the London Distillery Company
from the defendant, stating that he had begun in May or June 1807 taking in 1I.
subscriptions; and speaking of the large sums which would be required for the purchase
of premises, &c. ; and naming different individuals, amongst others himself, to be elected

to the principal employments in the concern..
(518) The Attoruey-General (on the part of a private relator), moved the Court
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on a former day for a criminal information against the defendant as the framer and
promoter of these schemes, which he contended to be against. the express provisions
and plain policy of the stat. 6 Geo. 1, e. 18, s. 18, and supported the application by an
affidavit verifying the issuing of these printed proposals by the defendant, to whom
application was made by the deponent for information respecting the nature of them,
and from whom he received a prospectus as to the paper manufactory. That the
deponent agreed to subscribe to it, and paid the defendant 51, as for an instalment of
10L. per cent. on a transferrable share of 50.. And in answer to an inquiry by the
deponent what return would be made if the scheme did not succeed, the defendant
answered 23l. per cent. on each share: and at the same time mentioned that the
subscriptions to the distillery scheme which he had to offer to the public bad been all
full three months before, and that the shares bore a premium, but he thought he could
get the deponent one for a premium of 10l or 201. Facts of a similar nature were
also sworn to; with respect to the defendant’s taking subscriptions for the distillery
scheme in a book kept in an office for that purpose, and for which a clerk in the office
delivered receipts purporting to be signed by the defendant as surveyor; and that at
the same time the defendant came into the office and conversed with another person
present on the nature of the undertaking, who also subseribed.

The stat. 6 Geo. 1, c. 18, s. 18 (a), on which this application was founded, reciting
that ¢ whereas it is no-[519]-torious that several undertakings or projects of different
kinds have at times since June 1718 been publicly contrived and practised, or attempted
to be practised, within London and other parts of the kingdom, as also in Ireland, and
other dominions of the King, which manifestly tend to the common grievance,
prejudice, and inconvenience of great numbers of subjects in their trade or commerce
or other their affairs ; and the persons who contrive or attempt such dangerous and
mischievous undertakings or projects, under false pretences of public good, do presume
according to their own devices and schemes, to open books for public subseriptions,
and draw in many unwary persons to subscribe therein, towards raising great sums of
money ; whereupon the subscribers or claimants under them do pay large proportions
thereof, &ec. ; which dangerous and mischievous projects relate to several fisheries and
other affairs wherein the trade, commerce, and welfare of the subjects, or great
numbers of them, are interested. And whereas in many cases the said undertakers or
subscribers have presumed to act as if they were corporate bodies, and have pretended
to make their shares in stocks transferrable or assignable without any legal authority,
&e. (Then after stating some instances of illegal acting under obsolete or pretended
charters ;) and many other unwarrantable practices, too many to enumerate, have
been and may hereafter be contrived, set on foot, or proceeded upon, to the ruin of
many subjects, &c. And [520] whereas it is absolutely necessary that all public
undertakings and attempts, tending to the common grievance, prejudice, and incon-
venience.-of the subjects in general, or great numbers of them, in their trade, commerce,
or other lawful affairs, be effectually suppressed,” &e. For remedy enacts, *“ That all
. and every the undertakings and attempts described as ,aforesaid, and all other public
undertakings and attempts tending to the common grievance, prejudice, and inecon-
venience of His Majesty’s subjects, or great numbers of them, in their trade, commerce,
or other lawful affairs, and all publi¢ subscriptions, receipts, payments, assignments,
transfers, pretended assignments and transfers, and all other matters and things what-
soever for furthering, countenancing, or proceeding in any such undertaking or attempt,
and more particularly the acting or presuming to act as a corporate body, the raising,
or pretending to raise, transferrable stock, the transferring, or pretending to transfer
or assign, any share in such stock, without legal authority, &c. shall be deemed illegal
and void, &e.”

S. 19 enacts that all such unlawful undertakings and attempts so tending to the
common grievanee, &c. shall be deemed public nusances, and subjects the offenders to
the penalties of prsmunire, in addition to the fines, penalties and punishments of
persons convicted of common and public nusances. And subsequent clauses give other

(@) Mr. Justice Blackstone, in B, 4, c. 8, of his Commentaries, says that this
statute was enacted in the year after the infamous South Sea project bad beggared
balf the nation. It was observed, however, in the argument, from Auderson’s History
of Commerce, that the South Sea Bubble, as it was called, burst after the Act was
passed, which was in 1718, two years after the failure of Law’s project in France.
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remedies in respect of these grievances. With a proviso (s. 25) that the Act shall not
be construed to prohibit or restrain the carrying on of partnerships in trade in such
manner as had been before usually and may legally be done.

[621] Garrow, Park, Jervis, Lawes, and Adolphus, shewed cause against the
information, and denied that there was any apparent mischievous tendency or public
grievance in these schemes, (the one of which was to supply better and cheaper paper,
and the other to supply better and cheaper British spirits to the public than they had
at present ;) without which they were not within the letter, and still less within the
spirit of the law. The relator does not pretend to say that the money was attempted
to be raised, without any real intention to apply it to the purposes in view, in frand
of the subscribers ; or that the schemes themselves are impracticable and fallacious ;
but the objects which are openly avowed are such as, if realized, must not only ‘be
advantageous to the subscribers, but to the public at large. They are fair objects of
trade, meant to be obtained by fair competition with other traders; but as a larger
capital was required than it is in general practicable for a few private partners to raise,
it was proposed to accomplish it by inviting many subscribers to form a joint stock.
Then if the object were legal, and it would have been legal for any number of persons
to have met by appointment and entered into partnership for this purpose, as they
may for any purpose of trade, (except in the coal trade, and in that of bankers, and
of insurance, under different Acts), the mere circumstance of inviting others by
advertisement to join them in such an undertaking cannot make it unlawful, nor the
defendant’s mistake of the law in supposing that each partner would only be account-
able for the joint debts incurred to the amount of his subscription. Then the
circumstance of this association, if legal in its object and beneficial in its nature and
tendency, being to be accomplished by transferrable shares is not in itself made illegal
[522] by the Act of Parliament, unless the Court see clearly that it has, in the words
of the Act, a manifest tendency to the common grievance, prejudice and inconvenience
of the publie. It is only put by way of example amongst other means which may
have that tendency : but still the Court must be satisfied that the scheme itself to be
promoted by those means has such mischievous tendency. They also dwelt on the
hardship of instituting a prosecution of this sort upon a statute, which, except in the
instance of a prosecution against Caywood (a) within two years after it passed, does
not appear by any case in print to have been acted upon: and he is there represented
to have been a projector of an unlawful undertaking to carry on a trade to the North
Seas, whereby many of His Majesty’s subjects had been defrauded of great sums.
And they urged that the Court would not put in force so penal a law at the instance
of a private relator, who had himself voluntarily, without solicitation from the
defendant, or any one connected with him, become a subscriber, with a view as it
seemed, of preferring this complaint; when if the evil were of magnitude sufficient to
call for public redress, the Attorney General might file an information ex officio
against the offenders.

The Attorney General, Best Serjt. and Abbott, in support of the rule, premised
that the only probable reason why this branch of the statute had not been acted upon
for so long a time was because it had corrected the evil it was intended to suppress,
till now of late when it had shewn itself again, and it was again necessary, in propor-
tion as schemes of this sort multiplied (and the public had bheard [523] of others on
foot besides those in question), to put this wholesome law in force. They then argued
from the wording of the statute that the Legislature meant to prohibit altogether
projects of this nature, described by certain indicia as tending in their nature to the
common grievance, prejudice and inconvenience of the subject. It states that it was
notorious that projects of different kinds had been of late practised or attempted to
be practised which manifestly tended to the common grievance, &c. that the persons
who continued or attempted such dangerous and mischievous projects, under false
pretences of public good (and such are blazoned forth in these schemes), presumed
to open books for public subscription ; that they drew in the subscribers or claimants
under them to pay small proportions thereof ; some of them, it is said, presumed to
act as corporate bodies, and had pretended to make their shares in stocks transferrable,
without any legal authority. All these acts, which are to be found in the present
case, are declared to be dangerous and mischievous. But then the Legislature go on

() 1 Stra. 472, and 2 Ld. Ray. 1361.
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further to recite more generally, that it is necessary that all public undertakings and
attempts tending to the common grievance, &ec. of the subjects in their trade or lawful
affairs should be suppressed : and then it enacts for remedy that all undertakings and
attempts as aforesaid ;” (which must mean all those particularly described in the first
part of the preamble,) “and all other public undertakings tending to the common
grievance, &c. (which evidently points to the general words at the conclusion of the
preamble,) “ and all other matters and things whatsoever for furthering, countenancing,
or proceeding in any such undertaking;” and more particularly (inter alia) the
pretending to raise [624] transferrable stocks, or to assign shares in such stocks, &e.
without authority of Parliament or of the Crown, are declared to be illegal and
void. 'That the particular acts described are in themselves unlawful, as being assumed
to have a mischievous and dangerous tendency, is further evident from the 21st section,
which subjects to punishment any broker who shall act as such in contracting for the
sale or purchase “of any share or interest in any of the undertakings by the Act
declared to be unlawful.” But unless the particular acts themselves described are to
be taken as expressly prohibited without any reference to what a jury may consider
as their tendency, how is a broker to know whether a jury will consider them as tend-
ing to the common grievance, so as to govern his conduet in exercising his business of
a broker. But if the construction of the Act were otherwise, it cannot be doubted
that these schemes come within the spirit of it. They hold out a false lure to the
subscribers, that they shall not be answerable for more than the amount of their
shares, which is calculated to ensnare the unwary ; while extravagant hopes of gain
are proclaimed to allure the greedy; and adventurous persons of small property are
drawn in by the facility held out of paying their subscriptions by small instalments ;
which is one of the mischiefs intended to be prevented by the Act. There are also
mischiefs of a more general nature affecting others than the subscribers themselves ;
for when a multitude of persons are engaged in a commercial adventure with trans-
ferrable shares, it is next to impossible for those who deal with them to know to whom
they are giving credit, or for the members themselves to know the extent of their own
responsibility. It is impracticable for 500 persons to sue or be sued with {525] effect.
And the individual shareholder does not get rid of the evil by parting with his share ;
as be still remains liable not only for the partnership debts contracted during the
time he held it, but also for those contracted afterwards with one who may have
continued to deal with the company on his credit, not knowing that he had ceased to
be a partner. One of the special objects of the Act therefore was to prevent numbers
of persons clubbing together with transferrable shares for the purpose of carrying on
trade. It was considered as a crafty expedient to enable the original projectors, after
having possessed themselves of the joint stock and subscription funds, to withdraw
themselves from responsibility : but if the shares are not transferrable, then the loss
and ruin will fall as it ought upon the original projectors. One object of the
Legislature was to secure simple individuals against the ruinous consequences of such
projects, where great hopes are holden out to the public on false foundations; a large
fund to be collected by numerous subsecriptions of small sums, of which the chief
projector is to retain a principal share in the management; and the shares to be
transferrable in order to facilitate the escape of those who are in the secret, and to
. make redress more dificult and fruitless. Another object was to secure the public.
Legal corporations are known, and can be made responsible by their property, and
punished by the forfeiture of their charter; but bodies of this sort, indefinitely
numerous and having only individual existence, can with difficulty be traced, and
cannot afford the same protection to the public who deal! with them.

Lord Ellenborough C.J., at the conclusion of the argument, observed that it was
a question of considerable [626] novelty upon the construction of the Act, which,
though of some standing, could not be considered as obsolete: yet the long period
which had intervened since the passing of the law, and the little use which appeared
to have been made of it, might perbaps afford some excuse for this party, and for
others who of late may have been engaged in similar projects, if it should appear that
they had fallen unawares into the commission of an offence. The Court would there-
fore take into consideration, first, whether the acts imputed to the defendant were
illegal ; and next, whether under the circumstances it might be proper to grant the
information prayed for. The first question was of very extensive consequence, as it
might affect other cases: and the Court would wish their decision to have as much

K. B. xxx11.—22
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public benefit with as little private inconvenience as possible. Two days afterwards
his Lordship delivered the opinion of the Court to this effect, .

The case has been very fully argued, and the application for an information bas
at least had this good effect, that it has produced a full discussion of the question,
and has given a general notoriety to the existence of the Statute of the 6th of Geo. 1,
so that no person can hereafter pretend to say that it is an obsolete law, and on that
account no longer to be enforced against such as offend against the provisions of it.
After a lapse, however, of 87 years since any authenticated procéeding has been bad
upon this branch of the Act, and when other ways are still open to the party now
applying to put this Act in force against offenders, the Court in the exercise of a
sound discretion, under all the circumstances of the case, will forbear to interfere in
this extraordinary mamner. But at the same time we wish it to be understood that it
[627] is not because we think that the facts brought before us are not within the
penalty of the law: but we choose to express ourselves with the greater reserve,
because the defendant may still be indicted, and the Court may still be called, upon
the removal of the indictment by certiorari, or upon an information filed by the
Attorney-Gteneral, to give their opinion on this very case. But independent of the
general tendency of schemes of the nature of the project now before us to oceasion
prejudice to the public, there is besides in this prospectus a prominent feature of
mischief ; for it therein appears to be held out that no person is to be accountable
beyond the amount of the share for which he shall subseribe, the conditions of which
are to be included in a deed of trust to be enrolled. But this is a mischievous delusion,
calculated to ensnare the unwary public. As to the subscribers themselves, indeed,
they may stipulate with each other for this contracted responsibility ; but as to the
rest of the world it is clear that each partner is liable to the whole amount of the debts
contracted by the partnership. I forbear to comment on lesser circumstances ; such
as the smallness of the sum to be subscribed in the first instance, which seems to carry
an appearance of holding out a lure to the unwary; and other features in the case.
But considering that this is brought forward after a lapse of so many years since any
similar prosecution was instituted, and brought forward by a party who does not
profess to have been himself deluded by the project ; and the statute having been
passed principally for the protection of unwary persons from delusions of this kind ;
the Court think, in the exercise of their discretion, that they should not now enforce
the statute [528] against this defendant at the relation of a person so circumstanced ;
leaving the relator to the common law remedy by indictment, or the defendant to be
proceeded against by His Majesty’s Attorney-General ex officio, if he should deem it
adviseable for the protection of the public. But the Court think it is fit that this rule
should be discharged without costs. And they recommend it as a matter of prudence
to the parties concerned, that they should forbear to carry into execution this mis-
chievous project, or any other speculative project of the like nature, founded on joint
stock and transferrable shares: and we hope that this intimation will prevent others
from engaging in the like mischievous and illegal projects.

Rule discharged, without costs.

Lrovp against MAURICE. Monday, May 30th, 1808. The English notice required
by the stat. b G. 2, ¢. 27, 5. 4, is to be on the copy of the process and not on the
writ itself ; and the service of such copy without the notice is irregular and will
be set aside ; though the Court discharged a rule for quashing the writ itself on

this account.

The Attorney-General shewed cause against a rule for quashing a writ of latitat,
because the copy of the process served on the defendant had not the English notice
on it required by the stat. 5 Geo. 2, ¢, 27, 5. 4: and admitted that the service of the
copy was void for want of such notice on the copy of the writ served, as required by
the Act; but contended that the writ of latitat itself, which, in fact, had such notice
upondit, was good ; and the Act only requires the English notice to be on the copy
served.

W. E. Taunton said that the Act meant to identify the copy of the writ served
with the writ itself in this re-[529]-spect. The only use of the English notice was on
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[607] Feb. 1st, 1825.
PARKINS AND ANOTHER v. MORAVIA.
'See ante, p. 376. The questions raised in this cause were, by consent, turned
into a special case.

Feb. 1st, 1825.
AvusTiN, EsqQ. v. Warbp.

See ante, p. 370. The rule nisi for a new trial in this case now. came on to be
argued. The only point made, was, whether the acts of bankruptcy were or were
not concerted ? The point ruled by the Lord Chief Justice at the trial, was acquiesced
in by both sides. .

The Court granted a new trial, on payment of costs.

Feb. 4th, 1825,
§TosEPES v. PEBRER.

(A sale of shares in the Equitable Loan Bank Company is void. Every company
assuming to act as a body corporate, without the authority of an Act of
Parliament, or the King’s charter ; or having a great number of shares generally
transferable, is an illegal company : and though persons may, before obtaining
either the sanction of an Act of Parliament or the King’s charter, legally
associate themselves for the purpose of endeavouring to obtain such an Act of
Parliament, yet, if they issue out a number of such shares, the sale of them is
illegal : and if a defendant has directed the plaintifi to buy such shares for
him, and he does so, the plaintiff cannot maintain any action to recover the
money he has so expended, as he was dealing in shares in an illegal company.)

See ante, p. 341: The rule nisi in this case for a nonsuit, or a new trial, now
came on to be argued.

Marryatt shewed cause. It was objected at the trial, that this was an illegal
company within the statute 6 Geo. I. c. 18, :

[508] Bayley, J.—Is this a company by Act of Parliament or by charter ?

Marryatt. Neither, my Lord. But we are not seeking to set up a contract for
shares in it, but merely to recover back money laid out by us in the purchase of shares
by order of the defendant. The case of The Birmingham Mill Company shews, that
if a company does not tend to the common grievance of the King’s subjects, it is not
an illegal company. :

Bayley, J.—The Court thought, in that case, that the shares were not generally
transferable, the holding of them being virtually restricted to persouns living in the
neighbeurhood of Birmingham. :

Marryatt. Lord Ellenborough, in the early part of his judgment in that case,
says, that only companies which are dangerous and mischievous are meant ; and it
does not appear, in the present case, that this was a mischievous and illegal company.
I submit, that the plaintiff would be entitled to recover, unless the plaintiff had laid
out the money in the purchase of something made out to be clearly illegal, because
the plaintiff seeks to recover money laid out by him at the defendant’s own request ;
for the defendant directed the plaintiff to buy these shares, such as they were, and .
now the defendant will not repay him the money he paid for them. Now, even if
these were shares in an illegal company, I should submit, that, as the defendant
himself directed the purchase of them, he would still be liable to repay the plaintiff
the amount he had expended for him. This was the point for a nonsuit. The
first point, on which the new trial was applied for, was, that the bought-note sent
by the plaintiff to the defendant ought to have been stamped. I contend, that it
did not require any stamp ; for this action was not brought on the contract; and,
further, that this was not a minute {509] or memorandum of a contract within the
meaning of the Stamp Act; but was merely an intimation by the agent to his
principal of what he had done.

Bayley, J.—This note did not contain the contract between the parties, nor was
it to be binding on either party, nor intended to be evidence of the contract.

Marryatt then contended, on the question that the shares had been delivered
too late, that, as they were bought “ for the coming out ”’ of the loan, the coming
out must be taken to consist of many days; as so large a number of shares could not
all be issued in one day, the number of shares in this loan being forty thousand.




1 0AR. & P. 510. . JOSEPHS ¥. PEBRER 1295

Abbott, C. J.—Must not all the shares come out on one day ? If it were other-
wise, one person might sell his shares before another had got his.

Andrews, on the same side. I submit, that the defendant, to succeed in this case,
must have given distinct evidence that this company was illegal within the statute
6 Geo. I. Now, that he certainly has not done. This company is called “The
Equitable Loan Bank Company,” and, from its name, it is to be presumed to be
what the law would encourage.

Abbott, C. J.—But the company professes to have a capital of two millions,
when, in fact, there was no such capital, and when a one-pound deposit was all it
possessed.

Gurney, in support of the rule. At the trial, we were not left in the dark as to
what the company was; for it was stated by the plaintiff's Counsel to be the most
benevolent company on earth, for the company were to lend money at the moderate
rate of eight per cent., whereas the [510] pawnbrokers charged twenty. Now, as
to the illegality of the company. They profess to have a capital of two millions,
whereas they have only forty thousand pounds; and besides this, they have small
shares to the number of forty thousand, all transferable to anyone who chooses to
buy them. This is quite enough to shew, that this is one of those dreadful specula-
tions which inflicted so great an injury.in this country about a century ago, and
which, if not checked, would do a similar injury now. "If any company ever fell
within the purview of the Act of Parliament this is it. Another very important
circumstance is, that these shares were at the time non-existent, and therefore the
money was laid out in the purchase of what was really nothing. [He was then
stopped by the Court, as was Chitty, who was to have argued on the same side.]

Abbott, C. J.—I am clearly of opinion, that in this case a nonsuit must be entered.
From the evidence it appears, that a number of persons associated themselves
together to form a large company, called *‘ The Equitable Loan Bank Company.”
On the evidence, the object of this company did not very distinctly appear; but
it was admitted, on both sides, to be a company for the lending of money at a rate
of interest higher than is allowed by law to be taken by any, except persons subject
to the regulations respecting pawnbrokers. There is, in point of law, no objection
to a company being formed prospectively, for the purpose of obtaining the authority
of an Act of Parliament, or of the King’s charter, provided, that before they act as a
company, they obtain one of those two sanctions : but if, as in this case, they issue
certificates for a great number of small transferable shares, and provide, that the
members of the company shall submit themselves to the regulations or by-laws
made, or to be made, by certain directors, before any authority has been obtained
by Act of Parliament, or a charter from the Crown for that pur-[511]-pose, then I am
of opinion that they are an illegal company within the meaning of the statute 6 Geo. I.
c. 18 : first, by pretending and assuming to act as a corporate body without legal
authority ; and, secondly, by issuing out a great number of small shares, generally
transferable, to any person who chooses to buy them. I have, therefore, no doubt
that this company is an illegal one ; and that, being so, the dealing in these shares
is unlawful, and that, therefore, all contracts respecting them are null and void.
The traffic in shares of this kind must be highly injurious, as what is gained by one
person must be lost by another; whereas, in commerce, every party may be a'
gainer.

Bayley, J.—It is clear, that this association was within the meaning of the
statute 6 Geo. I. c. 18. The wording of that statute is certainly not clear ; but after
reciting (s. 18) that persons had contrived dangerous and mischievous undertakings
or projects, under false pretences of public good, and had presumed to open books
for public subscriptions, and drawn in many unwary persons to subscribe therein,
towards raising great sums of money ; and that the undertakers or subscribers had
presumed to act as if they were corporate hedies, and pretended to make their shares
in stocks transferable or assignable, withont any legal authority, either by Act of
Parliament or charter from the Crown; provides, that all such undertakings and
attempts, and all other public undertakings or attempts, tending to the common
grievance, prejudice, and inconvenience of his Majesty’s subjects, or great numbers
of them, shall be deemed illegal and void. Now, in this case, it appears, that the
individuals forming this company acted as a public company, and that they had
small transferable shares; and though Mr. Marryatt appears to consider, that it has
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been decided that a company having transferable shares is not illegal, yet I take
the distinction to be, whether the shares are generally transferable or not : for if
the shares are generally trans-[512])-ferable, without restriction, to anyone who is
able to purchase them, then the company becomes illegal. And in the case of
Rex v. Webb and Others, 14 East, 406, Lord Ellenborough considers, that if the
Birmingham Flour Company had presumed to act as a body corporate, or if their
shares had been generally transferable without restriction, that would have been an
illegal company. But, in that case, the transfer of shares was much limited. No
one person could have more than twenty shares of one pound each; and they could
not transfer their shares to any person without the consent of the committee. There
is also the case of Pratt v. Huéchinson, 15 East, 511, which was the case of a sub-
scription for the building of houses near Greenwich, by means of which each of the
subscribers was successively to have a house built for him at the society’s expense,
in an order to be determined by lot; but in that case, the subscribers were, of
necessity, restricted to persons who were either living, or about to live in that
neighbourhood ; and further, the shares could only be transferred to persons who
consented to become parties to the original articles, and persons who were approved
of at a meeting of the society. Now contrast these cases with the present.—In this
case, for some purpose that does not distinctly appear, forty thousand shares are
created, and all of them are to be generally transferable to every body. The Legis-
lature, by an Act of Parliament, or the King, by his charter, might make this legal ;
but in this case, there has been neither Act of Parliament nor charter. I am therefore
of opinion, that this is contrary to the Act of Parliament, and that the plaintiff,
baving lent himself to contravene the Act of Parliament, cannot recover in this case.

Holroyd, J.—I am of the same opinion. As these shares were to be generally
transferable, I think the plaintiff cannot recover in this case.

[518] Littledale, J.—In my opinion, this case clearly falls within the statute
6 Geo. I. c. 18. To bring a case within the operation of that statute, it must appear
that the pretended company tends to the common grievance of a great number of
the King’s subjects ; and the question is—Does not this company tend to that effect ?
In my opinion it certainly does; for all undertakings, having small transferable
shares, especially if they assume to be by a corporation, are declared by the Legis-
lature to be to the common grievance, and to be illegal. In the present case, this
company do pretend to be a body corporate ; for, before they obtain the authority
of an Act of Parliament, or the King’s charter, the shareholders are to be governed
by the regulations made by a committee ; which is saying, in effect, that the forty
thousand shareholders are to be a great corporation, this committee being the select
body. In the next place, these shares are generally transferable, without any kind
of limit or restriction ; and, prima facie, this is an undertaking to the grievance of
great numbers of the King’s subjects. In all the cases, the transfer of shares had
been limited in such a way as to make them not generally transferable : perhaps if it
had been shewn that the objects of this society were perfectly legal and good, the
society might not have been illegal ; but so far from that, the object of it, as far as
the Court are informed, is to lend money at a rate of interest greater than is allowed
by law to be taken by any persons who do not subject themselves to the regulations
respecting pawnbrokers : so that this is, in fact, a company to lend money at usurious
interest : and without every one of the forty thousand shareholders was to become
a pawnbroker, and conform himself to the regulations established concerning persons
so trading, this company is most clearly an illegal one. But, even if that were not
80, a8 it 18 not shewn that this company was established for a legal purpose, the
plaintifl is certainly not entitled to recover in this action.

[614] Abbott, C. J .~—Though that point has not been argued at the bar, I am of
opinion (as at present advised), that at common law the sale of these shares would
be illegal and void ; as it is, in effect, a wagering whether an Act of Parliament will
pass to legalise them or not.

Rule absolute for entering a nonsuit.*

* The eighteenth section of the statute 6 Geo. I. c. 18, commonly called the
Bubble Act, recites, that ““ Whereas it is notorious, that several undertakings or
projects of different kinds have, at some time or times since the four and twentieth
day of June, one thousand seven hundred and eighteen, been publickly contrived
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that in order to make a good tenant to the prascipe, there should be a legal estate for
life, with a legal re-[812]-mainder in tail, or an equitable estate for life with an
equitable remainder in tail. This is broadly laid down in Shapland v. Smith. But it
has been contended, that although this recovery be void, the plaintiff has sustained
no injury, because the estate tail upon whick Malin’s contingent remainder depended
was destroyed, and therefore that the remainder was destroyed. The answer to that
is, that the conveyance by the daughter to the tenant to the pracipe, could convey
no more than she had ; and, therefore, that it did not displace the remainder. Then
it was said that the conveyance by Caldecott to her destroyed the contingent remainder.
But the recovery could have no previous operation, therefore Caldecott’s conveyance
to her might make her tenant in tail in possession, but could not bave the effect of
destroying the remainder. Doe v. Jones (1 B. & C. 238), is an authority to shew that
0o act by a remainder man in tail can destroy the estate tail, it can only be done by
tenant in tail in possession, The plaintiff, therefore, having sustained damage by
reason of this defect of title, the remaining question is, whether the defendant was
guilty of negligence? The Court is not bound iu this ease to say whether there was
negligence, but only whether there was evidence to justify the jury in finding that
the defendant was guilty of negligence; and we are of opinion that there was. In
stating the case laid before Mr. Preston, the defendant assumed that Malin was tenant
in fee, instead of setting out the deeds, which would bave shewn that Caldecott had
an estate for life. Now, although it may not be part of the duty of an attorney to
know the legal operation of conveyances, yet it is his duty to take care not to draw
wrong conclusions from the deeds laid be-[813]-fore him, but to state the deeds to
the counsel whom he consults, or he must draw conclusions at his peril. It therefore
appears to us, that, in omitting those deeds, and erroneously deseribing Malin as
tenant in fee, there was negligence in the defendant. There is another circumstance
from which negligence may be inferred. The defendant received the abstract in February
1818, and that contained no notice of the deeds whereby Caldecott conveyed to Mrs.
Wagstaff ; but they were supplied to him before any conveyance was made, and he
never enquired of Mr. Preston whether those deeds made any difference in bis opinion ;
and they undoubtedly would; for if Malin was seised in fee, how could Caldecots
bave any thing to convey? For these reasons we are of opinion, first, that the title
is defective ; and, secondly, that there was evidence before the jury sufficient to justify
them in coming to the conclusion that the defendant was guilty of a species of negligence
sufficient to make him liable in this action. The judgment of the Court must, therefore,
be for the plaintiff.
Judgment for the plaintiff.

[814] NockeLs against CROSBY, MITCHELL, AND ANOTHER. 1825, Where a
scheme for establishing a tontine was put forth, stating that the money subscribed
was to be laid out at interest, and after some subscriptions had been paid to the
directors, in whom the management of the concern was vested, but before any
part of the money ‘was laid out at interest, the directors resolved to abandon the
project : Held, that each subseriber might, in an action for money had and received,
recover the whole of the money advanced by him, without the deduction of any
part towards the payment of the expences incurred. By the scheme it appeared,
that the money subseribed was to be laid out at interest, and to enure to the
benefit of the survivors; the subscribers were to be governed by regulations
made by the directors, and at the end of a year, shares were to be issned and to
be transferrable : Held, that this was not an undertaking within the operation
of the Bubble Act.

[S. C.5D. &R. 751. Followed, Walstab v. Spottiswood, 1846, 15 Mee. & W. 515.]

Assumpsit for money bad and received. Defendant pleaded the general issue, and
paid 2521, 11s. into Court, At the trial before Abbott C.J. at the London sittings after
Hilary term 1824, a verdict was found for the plaintiff for 471. 15s., subject to the
opinion of the Court upon the following case: The defendants were the directors of a
scheme called the *British Metropolitan Tontine.” A printed paper was circulated
with their authority, stating (amongst other things) that to effect the objects of the
scheme it was proposed to receive subscriptions of ten shillings a week from each
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member for the period of one year, viz. from the Ist of January 1821, to the lst of
January 1822, and that the total amount of such year’s subseription should be deemed
a share, and all such shares form one capital or joint stock of the company, with
benefit of survivorship; that the amount of the subscriptions would be vested in the
names of the trustees, and from time to time laid out in Government or other securities,
the net proceeds and interest of which would be equally divided among all surviving
shareholders twice in every year ; that members were to subscribe their names to the
company’s rules and regulations at the time of opening their subscriptions, or at any
subsequent convenient [815] time, and to abide thereby ; that the management of
the company was vested in eight directors; and that at the expiration of the year
every subseriber would receive a shareholder’s ticket, which would be saleable or
trausferrable. The above was the paper referred to in the following agreement, which
was signed by the plaintiff and several other persons: “ We whose names are here-
under subscribed do hereby consent and agree to, and with the present and any
tuture directors of the British Metropolitan Tontine as follows: First, we do each
of us agree to become subscribers thereto, and to take such numbers of shares upon
such life or lives as is or are set forth against our respective names ; secondly, we
do acknowledge the plan or prospectus hereto annexed to contain the nature and
intent of the said Tontine, so far as the same is therein expressed, and do ratify the
same in every respect, and agree to abide thereby ; thirdly, we do agree to ratify and
confirm all rules, laws, and regulations passed, or which shall at any time hereafter
pass, for the further promotion, direction, managemens, and carrying into effect the
said Tontine, and to sign any deed or deeds to that effect ; fourthly, we do agree to
pay our subscriptions for one year.” An account was opened with Glyn and Co.,
bankers in London, entitled * British Metropolitan Tontine.” The plaintiff paid two
sums of mouney, amounting together, to 308l. 6s., to the aforesaid account at Messrs.
Glyn and Co.’s. Various other subscribers to the Tontine paid sums of money to the
said account, amounting in the whole, with the plaintiff’s payments, to 7371. 10s. 6d.
In the books of the Metropolitan Tontine the following resolutions are entered :

[816] * General resolutions of the 19th January 1821.

“ First, that the books of jthe Tontine be opened to receive subscriptions, and that
no less than 2L per share shall be received in the first instance, being -for the first
monthly subscription.

“Secondly, that the affairs and entire management of the concerns of the Tontine
be vested in eight directors, any three of whom to be a sufficient quorum for the
purpose of transacting business. .

“Thirdly, that James Pope be appointed secretary and solicitor to the directors
of the Tontine, and that for such secretaryship he be paid such yearly salary as the
present or any future directors may think fit.

“Fourthly, that all monies to be received under or in virtue of the jTontine be
paid into the hands of the treasurer or treasurers thereof, and that no monies be
drawn for or paid by the treasurer or treasurers unless by draft, to be signed by not
less than three of the directors.

“Fifthly, that the directors do, as often as occasion may. require, place out at
interest, in the names of the trustees, in Government or other securities all sums of

money remaining in the bands of the treasurer.”
“30th August 1832,

“Resolved. by a quorum of the directors present that, there not being a sufficient
sum subscribed to warrant the further prosecution of the scheme, the subscribers have
returned to them the amount of the subseriptions less the expences attending the
same, and that such expences be ascertained at another meeting of the directors to
be held at the secretary’s house the 6th of September next.”

[817] “Old Bethlem, 6th September 1822.

“Resolved by a quorum of the directors present that the expences attending the
prosecuting the scheme of the Tontine do amount to the sum of 31, 19s. 7d. per share,
and that each subscriber do have the amount of his subscription returned, less the
said 3. 19s. 7d. per share.”

On the 27th of May 1822, the plaintiff wrote to the directors, requesting to have
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his money returned immediately, and said, he understood it was to be returned subject
to some small charge, and he did not then make any objection to the charge.

On the 25th of July 1822, he again wrote and complained of the delay in returning
his money ; and that he had “been put off from time to time in consequence of charges
attending the eoncern,”

In September 1822 several checques signed by the defendants were drawn on
Glyn and Co. for different sums, amounting in the whole to the said sum of 737l
10s. 6d., which checques were paid by them from the money paid into the aforesaid
account. One of such checques for 2521. 11s. was made payable to the plaintiff or
bearer, and placed by the defendants in the bands of Mr. Pope, the secretary, with
instructions to deliver it to the plaintiff; but the plaintiff refused to accept the same
in satisfaction of his claim, and the said Mr. Pope, without the knowledge or
authority of the said defendants, paid the said cheeque into his own private account
at the Bank of England, through which the same was presented to and paid by Glyn
and Co. Previous to the commencement of the present action the plaintiff had sued
G. C. Glyn, one of the partners in the banking-house of Glyn and Co., for the money
sought to be recovered in this action, [818] but had afterwards discontinued that
suit. On the trial, Mr. Pope, the secretary of the Metropolitan Tontine, being called
as a witness for the defendants, stated, that the expences of the institution amounted
to 3l. 19s. 7d. a share making 47]. 15s. on the plaintiff's twelve shares; that the
expences consisted in stationery, printing, advertisements, postages, and 75l. paid to
the witness for his trouble; that he explained this to the plaintiff, and offered him
the balance, 2521. 11s., which he refused ; that none of the money was appropriated
to their own use by any of the defendants. He further stated, that the money paid
by the subseribers was not laid out at interest, but remained in the hands of the
bankers with whom the account was opened, and that the defendant, George Mitchell,
and the witness alone caused the prospectus to be put forth, and prosecuted the
scheme themselves, That the defendant, Crosby, was not a subscriber, and that he
attended one meeting only when the checques were signed.

Campbell, for the plaintiff. The plaintiff is entitled to recover back the whole
sum advanced. The consideration upon which it was paid failed ; the money was,
therefore, in the hands of the defendants money had and received to the plaintiffs
use. It will, perhaps, be urged as a defence, that the scheme was within the Bubble
Act, 6 G. 1, c. 18: but first it was not s0; and even if the Court should think it
was, still the scheme was abandoned, and never carried in any degree into effect. The
illegality of it, therefore, cannot alter the present plaintiff’s rights. This was not
within the Bubble Act, it was not to carry on any wild trading speculation, which
manifestly tended to the prejudice of the [819] subscribers, but was a mere association
to contribute money with a benefit of survivorship. But even if this were otherwise,
the plaintiff would be entitled to recover. When a person sues to recover back money
paid on a consideration that bas failed, then it is money had and received to bis
use, and the nature of the consideration is out of the question: Farmer v. Russell
(1 B. & P. 296). If money paid to a stakeholder on an illegal wager is paid over,
it cannot be recovered back ; but the rule is otherwise if the money bas not been
paid over, Cotlon v. Thurland (5 T. R. 405), Smith v. Bickmore (4 Taunt. 474), Hoere,
the defendants took no steps towards the performance of the contract upon which the
money was paid in. It remained wholly unproductive from January 1821 till August
1822, when the scheme was abandoned ; the plaintiff is therefore entitled to recover
back the whole sum advanced. [Holroyd J. Suppose five persons enter into partner-
ship, and contribute 10001 each, they afterwards find the concern a losing one, and
put an end to it, can any one maintain an action against the others for his share?]
Perbaps not ; but this is a different case; at most it was only a proposed partnership,
and nothing was done towards carrying it into effect; and it is most fit that those
persons who proposed the scheme should bear the expences. Besides, the directors
had no power to make a resolution to deduct the expences out of the monies con-
tributed ; they had power to make resolutions for carrying on the concern, but not for
the abandonment of it; the plaintiff, therefore, was not bound by the resolution in

uestion.
4 [820] E. Lawes contra. The defendants are clearly entitled to deduct the money
in dispute from the amount paid in by the plaintiff. "They did not warrant that the
concern would answer, but only proposed that it should be tried, and the abandonment

K. B. xxxv1.—30*% '
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of the scheme was with the plaintifi’s assent. That appears from his letters, which
were written before the resolution to put an end to the concern was made. They also
shew that he agreed to pay his proportion of the expences, for he alludes to the
proposed deduction of part of his money to pay those expences, and does not object
toit. But it does not appear that the defendants ever received any of the plaintifi’s
money ; they only gave an order to Pope, and he received, and now has the money.
If that were not so, still this action could not be maintained. All the shareholders
were jointly interested in the funds of the concern, and the defendants have never
stated any account, or bound themselves to pay over any sum to the plaintiff.
[Bayley J. Crosby was not interested in the money.] Then the action was improperly
commenced against him, In the next place, this scheme falls within the 6 G. 1, ¢. 18,
s. 18. That Act is not confined to trading speculations ; and here books were opened
for public subscriptions ; small sums were collected, amounting in the whole to a large
sum, the sbareholders acted as a corporation, having agreed to be bound by the
resolutions and bye-laws of the directors, and the shares were to be transferrable. It
is therefore precisely similar to that which was determined to be illegal in Josephs v.
Pebrer (ante, 639). [Bayley J. It might be intended to make the shares transferrable,
[821] but in fact no shares were ever issued.] The intent to make them so was,
together with the other eircumstances, in itself iliegal, and the whole transaction being
illegal, no right of action can arise out of it. [Littledale J. It seems to be nothing
more than an agreement by the subscribers to be joint tenants of the money
subseribed.]

Bayley J. I am of opinion that the plaintiff is entitled to recover the whole sum
which he advanced. There is no difficulty in some of the points urged, viz. that the
money was not received by the defendants, or that it was drawn out and applied with
the concurrence of the plaintiffl. The money was originally paid by the plaintiff into
the hands of certain persons, who, for the purposes of this concern, were the bankers
of the defendants, and it was paid upon a prospect that it should be in the bankers’
hands in furtherance of a continuing scheme. It was afterwards drawn out by the
defendants, and it was their duty to see to the proper application of it. If they bad
paid the whole to the plaintiff, or according to his directions, of course he eould not
complain ; but if they applied a part of it without his assent, and in a mode which
the law did not warrant, the plaintiff clearly has a right to recover, unless it can be
shewn that he was party to a scheme within the 6 G. 1, ¢. 18. The scheme was not
within that statute, unless it was formed for the purpose of carrying on some mis-
chievous project or undertaking, and unless we can predicate of it that it was likely
to tend to the common grievance, prejudice, and inconvenience of His Majesty’s
subjects, or great numbers of them in their trade, commerce, or other lawful affairs.
The cases of Rex v. [822] Webb (14 East, 406), and Pratt v. Hutchinson (15 East, 511),
were decided on that principle. I think that we cannot assume, as a matter of law,
that this scheme was within the description before given. It is true that a large sum,
made up of many small payments, was to be collected ; but that was not to be invested
in any general speculation, but merely to enure to the benefit of the survivors. Primi
facie the principal effect of the scheme would be to encourage the saving of money.
But this action might be maintained even if the scheme were within the Aet, for it
proved abortive, and no transferrable shares were ever created, and the period had
not arrived at which it would have been within the operation of the statute. The
defendants then having possession of the plaintiff’s money, applied it without his
express assent. Do they shew any matter of law sufficient to justify that application
of it? The scheme was set on foot by Pope and the defendants, and the prospectus
was circulated with their assent. On all projects some expence must be incurred
before many members join the concern. Upon whom should that fall? Undoubtedly
if the scheme proves abortive, it should fall upon the original projectors, and not
upon those who advance their money on the faith of its going on. The plaintiff did
nothing to render himself liable to the expences, and it was the duty of the defendants
within a reasonable time to lay out in securities the money received. They never
did so, but kept it for eighteen months in their bankers’ hands, and appear to have
acted throughout as if they thought the undertaking must fail. For these reasons, I
think that the plaintiff is entitled to the whole of the money [823] which he advanced ;
and it is also observable that, by the third resolution of the directors, Pope was to
have such annual salary as the defendants should fix; they never fixed any; it is



3 B & C. 828, THOMAS ¥. THOMAS ' 939

therefore questionable whether that would not of itself be sufficient to prevent them
ﬁodeeducting that part of the money sought to be retained which was paid to
r. Pope.

Holroyd J. At the commencement of the argument I entertained great doubts
upon this question, but am now satisfied that the plaintiff is entitled to recover.
There is not suffieient in the case to warrant the payment of any part of the money
detained to Pope; for even supposing the concern to have gone so far as to authorise
the appointment of a salary to him, still in point of fact none was appointed. It
appeared to me at first that this was very like the case of a partnership, which I put
during the argument, but here the concern was never really set agoing ; and I think
that the expences incurred in setting a scheme on foot are not to be paid out of the
congern unless they are adopted when it is actually in operation. In the present case
a very amall sum was collected, and that was not invested in Government or other
securities, which, by the prospectus, were to be the only source of profit. No tontine
could exist until the money was laid out. All the steps taken were therefore only
preparatory to carrying the project into effect, and as it never was carried into effect,
I think that the plaintiff is entitled to have back the whole of the money that he
advaneed. .

Littledale J. I also am of opinion that the plaintiff is entitled to recover upon this
general principle, that [824] if persons set a scheme afoot, and assume to be the
directors or managers, all the expences incurred before the scheme is in actual opera-
tion must, in the first instance, be borne by them. When it is in operation, the
expences and charge of management should be borne by the concern, and then it may
be fair that the preliminary expences should be paid in the same way ; for then the
subscribers have the benefit of them. The prospectus put forth by these defendants
stated that the money subscribed was to be placed out at interest. The plaintiff’s
sole object in paying the money must have been to have it so placed out, but during
eighteen months it remained idle at the bankers. Suppose there had been no sub-
scribers, then the projectors must have paid all the expences. If, then, one person
only subscribes, are all those expences to be cast upon him? The hardship and
injustice would be monstrous ; yet that would be the consequence in such a case were
we now to bold that the plaintiff was liable to a proportion of the expences incurred
by these defendants. With respect to the supposed partnership, it is plain that there
could be none until the money was laid out in execution of the proposed scheme. I
am therefore clearly of opinion that the plaintiff was entitled to recover.

Postea to the plaintiff.

[825] THOMAS against THOMAS AND OTHERS. .1825. A., by will, charged all his
real and personal estate with the payment of his debts, and then, after giving
an annuity for life to his brother, payable out of his lands, devised to his wife
all bis real and personal estate for the term of her life, or as long as she should
remain his widow, and immediately after her deceass, or in case of her marriage,
which ever should first happen, then he directed all his real and personal estate
to be divided according to the Statute of Distributions in that case made and
provided : Held, that by this will there was not any devise to any person of the
real estates of the testator after the death or second marriage of the widow.

The following case was sent by the Vice Chancellor, for the opinion of this
Court ;

John Thomas made his will, duly executed and attested to pass freehold estates
by devise, in the words following: “I, John Thomas, do make and declare this my
will and testament in manner and form following. First, I charge all and singular
my real and personal estate, with the payment of all my debts; then I give, devise,
and bequeath unto my brother Richard Thomas, for and during the term of his
natural life, an annuity or clear yearly rent or sum of 251, free of all taxes and other
deductions, Parliamentary or otherwise, to be issuing and payable out of certain
lands therein mentioned and described, to be paid and payable by equal half-yearly
payments, at the days therein mentioned. Also, I give, devise, and bequeath unto
my beloved wife, Maria Letitia Thomas, all my real estates, (and which he enumerated
by name,) for and during the term of her natural life, or as long as she shall remain
my widow. Also, I give, devise, and bequeath unto my wife the use and benefit of all
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In v AGRICULTURIST CATTLE INSURANCE COMPANY.
BAIRD’S CASE.

Company—Deceased Sharcholder—Jiatent of Liability of Lis Executors.

In a joint stock company the presumption is, that the executors of a
deceased shareholder succeed to the full liability, as well ag to the rights of
their testator. The deed of settlement is to be looked at, not to see whether
it imposes such liability on the executors, but whether it takes it away or
Jimits it, ’

The fact that by the deed of settlement executors are not entitled to the '

full privileges of shareholders until they or their nominecs have been regis-
tered as shareholders, is no proof of an intention to limit their liability in their
representative character.

Accordingly, in the case of a joint stock company formed in 1843, where,
in the opinion of the Court, nothing appeared in the deed of settlement to
limit the liability of the executors of a deceased shareholder, it was held,
(reversing the decision of the Master of the Rolls) that their liability was not
limited to debts incurred before the death of the testator.

THIS was an appeal from a decision of the Master of the Rolls,
made in the winding up of the Agriculturist Cattle Insurance
Company.

The company was formed in 1845, under a deed of settlement
which was executed by the shareholders. By this deed, in the
1st clause, the parties thereto covenanted that the several persons
parties thereto, all of whom were thereinafter distinguished by the
title of shareholders, and the several persons who should become
shareholders as thereinafter mentioned, should, while holding any
share or shares in the capital of the company, and notwithstanding
the death, bankruptey, insolvency, or retirement of any or either
of the shareholders, be and continue a company, by and under the
title of the Agriculturist Cattle Insurance Company, for the term or
period of fifty years, commencing from the day of the date thercof,
unless the company should be sooner dissolved in pursuance of the
provisions thereinafter contained, and for such further term or terms
of years, if any, as might be thereafter resolved upon, under the
provisions thereinafter contained, for the purposes and upon the
‘terms and conditions thereinafter expressed and contained in the
clauses following. '
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The 125th clause provided that, upon the neglect or refusal of
any holder of shares to pay any instalment or subscription, or upon
the neglect or refusal of any person, after his being approved of as
a shareholder by the directors, to execute the deed of settlement,
the directors might declare the shaves to be forfeited, or might, if
they should think fit, enforce the payment of any such instalment
or subseription against such shareholder, or his executors, adminis-
trators, or assigns, instead of declaring such shares forfeited.

The 173rd clause provided that the husbands of female share-
holders, and the executors or administrators of deceased share-

~ holders, and the assignees of bankrupt or insolvent shareholders,

should not, in such capacities, be holders of any shares, or be
entitled to receive any dividends declared after such marriage,
death, bankruptey, or insolvency; but such dividends should
remain in suspense until some purchaser should become a share-
holder in respect of such shares; and then such husband, executors,
administrators, or assigns should be entitled to receive the divi-
dends or other profits which had been suspended.

By clause 175 the husbands of female shareholders, and the
executors or administrators of deceased shareholders, had power to
become shareholders themselves; or, by clause 176, they might
procure some other persons to become shareholders in respect of
any shares held by them, or might sell the same to the board of
directors. The 179th clause provided that husbands of female
sharcholders, and representatives of deceased shareholders, must,
previously to their becoming themselves, or procuring any other
persons to be shareholders, deposit their certificates of marriage,
and probates and letters of administration, at the office of the
company. .

The 185th clause provided that every person who should have
been approved by the directors as a holder of shares should execute
a deed of covenant to abide by the regulations of the company.

The 190th clause provided that, when and so often as any person,
not a purchaser from the board of directors, should have become a
holder of any share or shares in the company, and-should have
executed a deed of covenant to observe the covenants, agreements,
and provisions contained in the deed of settlement, the last holder
or owner of such share or shares, and all persons claiming through
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or under him other than the new shareholder, should, from the 1.J.J.
time of such new shareholder becoming such, and on payment of 1870
such moneys, if any, as might be owing to the company in respect 13,mp% Casa.
of such shares, be, as between the company and such last share-  ——
holder, for ever acquitted and discharged from all further clains,
demands, and liabilities in respect of such shares ; and the certificate
of the directors, that he had ceased to be a shareholder, would be
conclusive evidence of such acquittance and discharge.

The 203rd clause made the existing shareholders, and the exe-
cutors and administrators of deceased shareholders, liable to con-
tribute to the costs of actions and suits by and against the company
in case the moneys of the company should be insufficient for that
purpose.

Clause 208 contained a mutual covenant between the parties
in proportion to their respective interests for the time being in the
company, which interest was to be ascertained by the number. of
shares which they might vespectively hold therein, as shewn by the
books of the company, that each shareholder, his or her executors or
administrators, should indemnify the other shareholders against all
loss beyond their own shares and proportions, and should pay all
calls and observe all the covenants contained in the deed.

In April, 1861, the company was ordered to be wound up.

Sir David Baird was the holder of ten shares in the company.
He died in January, 1852, having appointed his widow, Lady Baird,
his sole executrix.

In the year 1869 the name of Lady Baird was placed upon the
list of contributories as executrix, and a summons was subse-
quently taken out by the official manager for a call of £190 per
share upon Lady Basrd as executrix.

The summons was adjourned into Court, and the Master of the
Rolls decided that Lady Baird’s liability must be confined to obli-
gations incurred before the death of Sir D. Baird, and directed
inquiries as to such liabilities (1).
@) 1870. Junc G it Ta the see ot s oy pos
Lorp Roawry, M. R.:— nership, which this is, no partner is

The first question is, what is the liable for debts incurred after he ceases

general law upon the subject; and in  to be a partner; about that there can
the absence of any special contract I  be no question, and there are abundant
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From this decision the official manager appealed,

Mr. Southgate, Q.C., and Mr. C. T Sémpson, for the Appellant :—

This 1s not the case of an ordinary partnership, in which the
partnership is ended by the death of any of the partners. The

authorities upon the subject. Accord-
ingly, the executor of a deceased partner
cannot complain of his testator’s name
being used by the partnership firm,
because it entails no liability on him.
Of course, for all debts incurred up to
the time of his death he is liable.

In this company, as far as I can sce,
there has Dbeen no attempt, in cases
of transfer or forfeiture, to make the
person who has transferred or forfeited
the shares liable for debts incurred
subsequently to the transfer or subse-
quently to the {orfeiture, The result is
that, if the liability in the present case
rests upon anything, it must rest upon
the consiruction of the deed. Upon
that point I have looked very carefully
into the-deed. [His Lordship then re-
forred to scveral clauses of the deed,
particularly the 1st, 125th, 1781d,
176th, 179th, and 185th, and con-
tinped :—]

In my opinion this deed lays down
with great distinetness all the exact
steps and prelwinaries which must be
adopted for the purposc of obtaining a
transfer of the shares, It appears to
me impossible to consider that the
meaning of it was that a sharcholder’s
cstate should be liable for those shares,
notwithstanding his death. Of course
it is not pretended that a man may not
enter into a covenant of that deseription
50 as to malke himself a partner for fifty
years certain, if he thinks fit, and the
ouly question ig whether he has done so.

In my opinion, he has entered into
no such covenant in this case; and I
have now to consider whether the cases
cited establish the proposition that what

has been done here amounts to a con-
tract, I find, in the cases which have
been cited a distinct contract to be liable.
The first is Jr re Northern Coal Mining
Company. DBlakeley’s Case (18 Beav.
133; 3 Mac. & G. 726). There the com~
pany was to' continue for forty years,
unleas previously dissolved ; and the 5th
article was to this effect : That all the
estate, property, and effects of the com-
pany should be deemed personal estate,
and the shares therein of deceased pro-
prietors should belong to their personal
representatives, and there should not be
any benefit of survivorship amongst the
proprietors. There there is a distinct
covenant and agreement that a man, by
death, shall not lose the rights he would
have got by remaining alive; if profits
are made he is entitled to them. Then
the amount of cach share was to be
paid by the proprictor for the time
being, or his heirs, exceutors, and ad-
ministrators; and the registered holder
of the shares was to be deemed the
absolute, sole, and beneficial owner, and
the company was not bound to be af-
fected by any trust unless it had been
duly admitted as such. Then the 16th
article was to this cffect : That the
executors, administrators, and legatecs
of deceased proprietors, and the hus-
bands of female proprietors, should never
be deemed or considered as proprietors
in respect of shares in the said copart-
nership held by them in any of these
capacities until they should be duly
admitted as proprietors, in pursuance
of the provisions of the dced; and
before they were to be admitted they
were to give notice of their desire to be



VOL. V.

CHANCERY APPEALS.

deed of settlement expressly stipulates that the partnership is to
continue for fifty years, notwithstanding the death or bankruptey

of any of the partners.

That being so, it is for the other side to

shew, from the deed, that the liability does not continue after the

admitted, and to produce a probate
copy of the will under which they
claimed, and were executors and lega-
tees; and when admitted to be pro-
prietors, they were to execute the deed
of settlement, and then, but not before,
they were to become proprietors. Then
when that was done, and the transfer
took place, the shares became vested in
the new proprictor, and he executed
the deed, and then, but not till then,
all futare liabilities of the previous
proprietor were to cease. It is to be
-observed that this applies to executors,
and therefore it is expressly stated . that,
until the transfer took place in respect
-of executors, the liability of the previous
proprietor was not to cease. Lord
Langdale held in that case that, upon
the death of the proprietor, his estate
continued liable. until a new liability
had been created, pursuant to the deed ;
:and the clauses to which I have referred
clearly laid down that principle.

This went by appeal before Lord
Truro, who was a very careful Judge.
Lord Truro, alter referring to all the
articles, and going through them very
elaborately, says: «“ Although this prin-
ciple, by reason of the great number of
partners, and of the power of each
partner to transfer, with the consent of
the directors, his interest in the partner-
ship, varies from the case of an ordinary
partnership, still the partners and their
representatives, as in all other partner-
ships,imust be regulated and governed
by the contract into which they have
entered,”  Then he refers to all the
-clauses, which I do not think it neces-
sary to go through, and decides it upon
the principle of the contract which had

been entered into. He refers to a pas-
sage in Lord Langdale’s judgment,
which he approves of entirely: « Al-
though it is provided that no one has a
right to receive profits until a transfer of
the shares has been made, and a new per-
sonal liability has been thereby created,
yet I consider it to be clear that if the
profits do accrue during the interval
between the testator’s death and the
creation of such liability, such accrued
profits must on the transfer become
payable by the company to the trans-
feror or transferce, as may be agreed
between them. The shares do not sur-
vive as in ordinary cases, and because
they do not survive, but are expressly
declared to belong to the personal estate
of the deceased proprietor, they must,
I think, belong to it, or form part of it,
subject to the incidents affecting the
possession of a portion of the capital or
estates of the partnership under the
management of the dircctors, as pro-
vided for by the deed, and if profits or
losses arise, 1 think that a right to a
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share of the profits, and with that a

liability to contribute a share of the
losses, are necessarily incident to the
shares themselves, or to the right to
the shares.” Then Lord Truro says:
“Ihere appears to have been no autho-
rity applicable to the present case, but
upon principle I agree with the Master
of the Rolls.” In that case, therefore,
it was expressly directed that the shares
should continue part of the estate of the
person deceased.  After referring to
that, Lord Zvuro affirms the decision of
the Master of the Rolls.

The other case that was cited before
me is the case of Zx parte Gouthwaite
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death of the shareholder. On the contrary, every part of the deed
shows that the executors of deceased shareholders were intended to
be liable in their representative capacity. They are entitled to
have the shares registered in their names, or in the names of their
nominees, and they are entitled to the accumulations of dividends
as soon as this is done. If they have the benefit of the shares,
they must also be subject to the liability. They are, moreover,
expressly named in the covenant for mutual indemnity, and in the
other clauses for contribution among the shareholders; and there
is no mention of any limitation to such liability.

The case is concluded by Blakeley’s Case (1), which is precisely in

(3 Mae. & G 137). There was & would affect this case, becanse there was

covenant to exactly the same purport
in this casc as there was in Diake-
ley's Case. It was there held, in the
winding up of the company, that in
the absence of any proof that the exe-
cutrix had done any acts constituting
her a member of the company, the
estate of the deccased partner was
liable to contribute, and that the name
of the exceuntrix ought to be placed on
the list of contributories in her repre-
sentative character. It was upon that
cvound alone that she was held to be
liable upon the construction of the
decd. The Lord Chancellor did not go
at length into the question further than
to decide that she was to be put on the
list of contributorics in the character
of a contributory as the cxecutrix of
the testator, Accordingly, when the
Lord Chancellor held that the decision
of Vice-Chancellor Anight DBruce was
right, Mr. Rolt said: “ Your Lordship
does not intend to determine anything
as to the period to which Mrs, Gou-
thweite’s linbility continued, or whether
it continued subsequent to the period
of her husband’s death?” The Lord
Chancellor replicd: “No; I only say
that her name ought to be put on the
list of contributories.”” I1f His Lordship
had said the opposite, I do not think it

an express covenant that the estate was
to remain liable until the contract was
at an end, and I donot find that in this
case. It is, I am satisfied, o merc ques-
tion upon the construction of the articles
themselves. I have read through the
deed as carefully as T can, 1t is a very
carefully prepared deed, and I cannot
find any clauses which bear on the sub-
ject, except those I have mentioned.
They all appear to me to go npon this
principle, that the liability only lasts
as long as a person is a sharcholder,
that he ceases to be a shareholder in
case of forfeiture, in case of transfer, or
in case of death, and that thereupon all
his subsequent liability ceases, and he
cannot be called upon in respect of
future liability.

I am of opinion, thercfore, that Lady
DBaird’s contention is a right one in
this case, and I think the proper order
to make will not be to dismiss the sum-
mous, but to order it to stand over and
dircet an inquiry what liability or debts
there were of this company which
cxisted previously to the death of Sir
David Baird. The parties will know
what they have to meet, as some ques-
tions may arise possibly about marshal-

. ling.

(1) 13 Beav, 133; 8 Mac. & G, 726.
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point; but there are many other cases which support the same
view : BEx parte Gouthwaite (1) ; Houldsworth v. Bvans (2) ; Homer's
Devisees Case (3); Heward v. Wheatley (4); Keene's Ewecutors'
Cuse (5); Turquand v. Kirby (6); Wills v. Murray (7); Straffon’s
Eiecutors’ Case (8).

Mr. Jessel, Q.C., and Mr. B. B. Rogers for Lady Baird :—

The present partnership does not differ from an ordinary partner-
ship, except so far as it is modified by the express provisions of the
deed. Therefore, unless there is an express covenant that the
liability of estates of deceased shareholders shall extend to dealings
after their death, the ordinary rule prevails. The mere fact of the
partnership being for a term certain does not make the representa-
tives of a deceased member partners: Gillespie v. Hamalton (9);
Pearce v. Chamberlain (10); Fx parte Williams (11). In the present
case the meaning of the 1st clause is that, on the death of a partner,
the partnership between the other partners should continue. The
value of the share of the déceased partner belongs to his executors,
but the share itself lapses to the other shareholders, in the same
way as in an ordinary partnership the executors of a deceased
partner have a share in the asséts, but not in the partnership;
although the share could be taken up by the executors if they
«¢chose to become registered members. There is a distinction
throughout the deed between “holders of shares” who are not
necessarily members of the company, and “shareholders” who are.
This case is distinguishable from Blakeley's Case (12) and Iz parte
Gouthwaste ; for in the deeds in those cases there was an express
covenant that the liability should continue till a new shareholder
was substituted. '

This case also differs from those which arose in going concerns.
Assuming that we should be liable to a call by the directors,
which would be a specialty debt, it does not follow that we are
liable to a balance order in a winding-up to pay the ordinary

(1) 3 Mac. & G. 187, (7) 4 Ex. 843,
(2) Law Rep. 3 H. L. 263, 282. (8) 1 D. M. & G. 576.
(3) 2D. M. & G- 366, (9) 3 Madd. 251.

(4) 3 Inid. 628 (10) 2 Ves. Sen. 33,
(5) Ibid. 272, 278. : (11) 11 Ves. 3. -

(6) Law Rep. 4 Eq. 123, (12) 8 Mac. & G. 726.
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simple contract debts of the partnership, contracted after the
testator’s death : Robinson’s Executor's Case (1).

July 26, Siz W. M. James, L.J.:—

In this case the Master of the Rolls, in placing the executrix of
a deceased shareholder on the list of contributories, has placed
her with a qualification limiting her liability to the death of her
testator, and giving consequential directions for ascertaining such
hability.

This is the first instance in which any such qualification has
been annexed to the liability of a representative contributory,
although there must have been very many cases of executors made
contributories in such character; and it would be difficult to
exaggerate the inconvenience, the complication, and the confusion
which would arise in the liquidation of joint stock companies if
separate accounts had to be taken at the time of the death, or
of the bankruptcy, of each shareholder in respect of whose shares
there are only representative contributories.

But, of course, if the law compels the Court to embarrass itself
with such difficulties, it must encounter them as it best may.

Does the law so compel the Court ? The conclusion to which
the Master of the Rolls has come, and the argument addressed to
me in support of that conclusion, are mainly based on the general
law of partnership, that a man ceases to be a partner by his death,
and that he is therefore a stranger to all subsequent proceedings,
dealings, and transactions of the surviving partners after his death,
and coannot therefore be under any liability in respect of them;
that therefore, in construing the deed of partnership, this, the
ordinary law, the natural and ordinary incident and consequence
which flows out of the contract of partnership, must always be kept
in mind; that the burden of proof is thrown on those who
contend that such ordinary law is superseded by the express
contract of the parties, and that such burden can only be dis-
charged by shewing in the contract express words or plain
implication,

1) 6D.M &G, 572,
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I am bound to state, at the very outset of the case, my entire  L.J.J,
dissent from this. I hold that no such principle is applicable to 1870
the case of a joint stock company. Barp's CASE.

Ordinary partnerships are essentially in kind, and not merely in ™
the magnitude of the partnership or the number of the partners,
different from joint stock companies.

Ordinary partnerships are by the law assumed and presumed to
be based on the mutual trust and confidence of each partner in the
skill, knowledge, and integrity of every other partner. As between
the partners and the outside world (whatever may be their private
arrangements between themselves), each partner is the unlimited
agent of every other in every matter connected with the partnership
business, or which he represents as partnership business, and not
being in its nature beyond the scope of the partnership. A partner
who may not have a farthing of capital left may take moneys or
assets of this partnership to the value of millions, may bind the
partnership by contracts to any amount, may give the partnership
acceptances for any amount, and may even—as has been shewn in
many painful instances in this Court—involve his innocent partners
in uanlimited amounts for frauds which he has craftily concealed
from them.

That being the relation between partners, of course, when the

Court had to consider whether a partner could substitute or let in
some other person for or with him, or whether a partner’s executor
could claim to succeed to him, there could be no difficulty in saying
that this could not be done without the consent of all the partners. -
The death of a partner, therefore, necessarily put an end to the
partnership, so far as he was concerned ; and as, in the absence of
express stipulation, the right of the representative was to have all
the assets realized and divided, it necessarily put an end to the
whole subject matter of the partnership; as indeed, independently
of that right, a contract between 4., B., and C. to be partners,
is essentially a different thing from a contract that they, or the
survivors of them, should be partners.

Therefore, when the simple case was presented to the Court
of an agreement between 4., B., and C. to be partners for a long
term of years, and nothing more, it was of course held that, in the

absence of express stipulation, the mere length of the term afforded
3L 2 1
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no sufficient presumption to prevent the application of the ordi-
nary law, and therefore it was held that the death of one was the
dissolution of the society as to all. But it was because these
were the ordinary law and consequences of an ordinary partner-
ship—it was to escape from these, that joint stock companies
were invented. That was the very cause and reason of their
existence.

At first they existed under the favour of the Crown, which gave
them charters of incorporation, and nobody ever supposed that the
holders of stock in the Bank of England or the Fast India Company
had anything to do with the law of partnership, or were partners.

But there were large societies on which the sun of royal or
legislative favour did not shine, and es to whom the whole desire of
the associates, and the whole aim of the ablest legal assistants they
could obtain, was to make them as nearly a corporation as possible,
with continuous existence, with transmissible and transferable stock,
but without any individual right in any associate to bind the other
associates, or to deal with the assets of the association,

A joint stock company is-not an agreement between a great
many persons that they will be co-partners, but is an agreement
between the owners of shares, or the owners of stock, that they or
their duly recognized assigns, the owners of the shares for the
time being, whoever they may be, shall be and continue an asso-
ciation together, sharing profits ‘and bearing losses. - No . share-
holder in a joint stock company is, in the legal sense of the word,
any more a partner than the owner of bank stock is; he may not
have the same limit of liability, but in every other respect he is
the same; he has the same right to take part in public meetings
of the body, he has the same right to elect or remove directors,
he has the same right to vote for or against the resolutions of the
body, he has the same right to such dividends as may be declared,
and he has the same right to dispose of his share as a separate
and distinct piece of property, and no other rights in or over the
association, its assets, or its transactions; and if he is liable under
any contracts or obligation, or in respect of any act of the body,
it is not because they are the contracts, obligations, or acts of his
partners or partuer, but because they are the contracts, obligations,
and acts of the quasé body corporate (under present legislation the
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actual body corporate), by its properly conmstituted agents. It L.J.4.
may be, and generally is, no doubt, that the agents, the directors, 1870
are shareholders, and in that sense partners, but it is certain that BAII;I::]ASE.
there may be a board of directors perfectly competent to bind the  —
whole body, although every one of them may have disqualified
himself by parting with every share.

Starting then, with this view of the relation which exists between
the associates in a joint stock adventure, the presumption is that
the death of a shareholder makes mnot the slightest difference,
either in right or liability ; that the executor of a deceased share-
holder, who succeeds in point of property to the share, takes it
(of course in his executorial character) on exactly the same terms
and conditions as every other owner of a share—equal benefit,
equal liability ; and thedeed has therefore to be scrutinized, not to
see whether it gives or creates such equal benefit and liability,
but whether it takes away the one or releases the other.

Now when we come to examine the deed, which is substantially
like all other joint stock deeds, it seems to me clear that, so far
from excluding, it does in every clause, from beginning to the end,
attach the same liability to executors as to others :—[His Lordship
then referred to the 1st, 190th, 203rd, and 208th clauses, and
continued :—] .

The only difference made with respect to executors is that,
although they are talked of throughout as *holders of shares,”
they are talked of as only having a right to become “share-
holders,” and they are not actually to receive dividends, or to
exercise any right in respect of their shares until they shall have
either got themselves or procured other persons to become formally
registered as shareholders, having duly bound themselves by
covenant to the articles of association.

The object of these provisions is so plain, so reasonable, so natural,
that it is impossible to draw from them any implication adverse to
the conclusions to be drawn from the nature of the association or
the rest of the deed. . The dead shareholder remains—that ‘is, his
estate remains—a member, but the association would of course like
something more than a dead man or an estate; they would like a
living member, actually bound by personal covenant like all the
others, and so they put this pressure on the executors: “You
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cannot actually draw out the property, you cannot vote, you cannot
exercise any other right;” but they do not forfeit the shares, they
do not absorb them, they do not even suspend the dividends; the
share remains untouched, all dividends declared are declared upon
the executor’s share like all others; whenever he chooses to deal
with the shares the dividends are there for him, and if the com-
pany were to be wound up and to wind up prosperously and not
disastrously, those dividends weuld have to be paid to the executor
before any distribution of capital, and in the final distribution of
capital the executor’s share would be credited with the same quota
as every other holder’s share. It appears to me, therefore, that
on every principle of equity, as well as on the plain construction of
the deed, it is impossible to draw any distinction between the dead
shareholder’s estate and the living shareholders’, as to the extent
and measure of liability.

I have so far expressed my opinion without reference to authori-
ties, but it appears to me that the case is abundantly concluded by
authorities. I am unable to draw any substantial distinction
between this case and Blakeley’s Case (1): the only verbal distinc-
tion is, that in specifying the circumstances under which a share-
holder is to be discharged, the clauses in that company’s deed
contained those negative words “ and not till then ;" words which, in
my judgment, add nothing to the real meaning of the provision.

It has, indeed, been pressed upon me that the authorities only
conclude that which comes within the very terms of the covenant:
that a man’s executors are liable to that which he has covenanted
for; but that the liability to a winding-up call is not a liability
under the covenant, but a liability arising out of the partnership
relation. That, in truth, is repeating in another form the main
assumption which I have dealt with. The winding-up call is for
the purpose of obtaining the proper contributions from all the
owners of shares, whoever they are, to provide for the losses and
expenses which have fallen upon the association at large; and
there is no ground, in my judgment, for making & distinction
between a representative owner and any other owner. This, too,
is concluded by authority, and by the authority of the Master of
the Rolls himself: Turquand v. Kirby (2). In that case the claim

(1) 8 Mac. & G. 726. (2) Law Rep. 4 Eq. 128,
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was for the entire call, and there was no suggestion that the estate  1..J.J.
was to be released from everything since the death, which would 1870

oyt

probably have reduced the demand to something very small, if BArp's CASE,

not to nothing. ——
I have taken some considerable time to consider this question.

I have felt that I might be misled by knowing what I, as the

draftsman in my early professional life of more than one of these

deeds, knew to be the intention of the draftsman—at least my

intention as draftsman ; but, on the fullest consideration, I cannot

bling myself in the result to entertain any doubt that that

intention is sufficiently and clearly expressed, and that it is in

accordance with the truth and honesty of the case. I am obliged

therefore, to discharge the Master of the Rolls’ order so far as it

imposes any limit or condition on the liability of the executrix,

and to declare that she ought to be put on the list simpliciter as a

contributory, of course in her character of executrix, and so as to

make her liable in respect of assets.

Solicitors for the Company : Messts. Horn & Murray.
Solicitors for Lady Badrd : Messrs. Miller & Smith.

In re ENGLISH AND SCOTTISH MARINE INSURANCE L.J.J.

COMPANY. 1870
Ev parte MACLURE, July 29,

Winding~up—Insurance Company—Proof by Agent for Dprospective Commdssion.

A person entered into an agreement with an insurance company to act as
their agent for five years, and to transact no business except for the company,
in consideration of which he was to receive a fixed salary and also a com-
mission of 10 per cent. on all business transacted, Before the five years were
expired the company was wound up voluntarily ;—

Held (affirming the decision of the Master of the Rolls), that the agent was
not entitled to prove against the company for the loss of his commission

during the remainder of the term of five years,

m
lHIS was an appeal from an order of the Master of the Rolls
made in the winding up of the English and Seottish Marine

Insurance Company, Limited.
On the 16th of May, 1867, Mr. J. W. Maclure entered into a
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Bankers’ Contracts Confirmation.

No. XXI.

Do cosmaos AL Act to make good certain Contracts which

CONFIRMATION.

—_— have been or may be entered into by certain
Banking and other Copartnerships. [22nd
October, 1839.]

Preamble. EREAS divers Associations and Copartnerships consisting of

more than six members or shareholders have from time to

time been formed for the purpose of being engaged in and carrying

on the business of banking and divers other trades and dealings for

gain and profit and have accordingly for some time past been and

now are engaged in carrying on the same by means of Boards of

Directors or Managers Committees or other Officers acting on behalf

of all the members or shareholders of or persons otherwise interested

in such Associations or Copartnerships And whereas divers spirifual

persons have been and are members or sharcholders of or otherwise

interested in divers of such Associations and Copartnerships And

whereas doubts have arisen as to whether the holding of such shares or

interests by such spiritual persons was contrary to law And whereas

it is expedient to quiet such doubts and to render legal and valid all

Contracts entered into by such Associations or Copartnerships

or which may be entered into by them although the same may

now be void by reason of such spiritual persons being or having

: been such members or shareholders or otherwise interested as

No AssociationorCo- aforcsaid Be it therefore declared and enacted by His Excellency
B oy, the Governor of New South Wales with the advice of the
be formed at any - Liegislative Council thereof and by the authority of the same
future time nor any Phat 1o such Association or Copartnership already formed or which

f&‘éﬁi‘éﬁiﬁ?ﬁf&é‘&m may be formed at any future time nor any Contract either as between
o E‘;ﬁ;ﬁ:‘:ﬁ;ﬁ?ﬁ;"fﬁi the members partners or shareholders composing such Association or
the purposes thereof Copartnership for the purposes thereof or as between such Association
Assoiations or Oo. or Copartnership and other persons heretofore entered -into or
gﬁﬁz?e;sell{ls%sn »and  which shall be hereafter entered into by any such Association or
be Tllegel or void by Copartnership already formed or hereafter to be formed shall be
PG ﬁ’;}égfnﬁ’ng deemed or taken to be illegal or void or to occasion any forfeiture
a member &o. of the Whatsoever by reason only of any spiritual person or persons whatever
same. being or having been a member partner sharcholder manager or
director of or otherwisc interested in the same but all such Associations
and Copartnerships shall have the same validity and all such Contracts
shall and may be enforced in the same manner to all intents and
purposes as if no such spiritual person had been or was a member
partner shareholder manager or director of or interested in such

Association or Copartnership.

No. XXII.



No. II.

soema oo o ATt Act for further facilitating proceedings by
and against all Banking and other Companies
in the Colony entitled to sue and be sued in
the name of their Chairman Secrctary or
other Officer. [7th July, 1842.]

Preamble, HEREAS by certain Acts of the Governor and Council of New
South Wales divers Banking and other Companies in the said

Colony are respectively enabled to sue and be sued in the name of their

Chairman Secrctary or some other officer for that purpose particularly

Recites that no pro- Naed butin such Acts no provision is made to compel the said Com-
foston haa been made panjes to fill up within a reasonable time any vacancy which may be
caused by the death resignation or removal of such officer as aforesaid

the event of death
remgnation or and it is expedient that such vacancy should be filled up with as little
delay as possible in order to facilitate all subsequent procecdings

against any of the said Companies Be it therefore enacted by His
Excellency the Governor of New South Wales with the advice of the
Legislative Council thereof That from and after the passing of this
Act all Banking Trading and other Companies in the said Colony
which are now or hercafter may he by any Act of the said Governor and
Council empowered to sue or be liable to be sued in the name of their
Chairman Secretary Treasurer Managing Director or in the name of
any other person or officer for that purpose particularly named shall
upon the death resignation removal or retirement of any such Chair-
man Secretary Treasurer Managing Director or such other person or
officer as aforesaid proceed with as little delay as possible to elect some
In the event of death other person in his stead and unless such election shall take place
e O e« Within one calendar month from the date of such death resignation or
Secrctary or other - removal then all the privileges of the said Company whose officer as
ofticer for like pur- 9 . . D7 . b v
poses substitute to. aforesaid shall so have died resigned retired or been removed as afore-
one hpinted within said conferred upon them by any Act of the said Governor and Council
“shall utterly cease and determine and thenceforth it shall and may be
lawful for any person or persons to commence and sustain an action
against any individual shareholder or against any number of sharc-
holders in or belonging to any of the said Companies so losing its

privileges as aforesaid.

No. ITI.



No. LLVI.

An Act to enable any Joint Stock Company to  comsss s

THEIR MEMBERS

sue any ofits own Members and to enable any s war o
Member of any such Joint Stock Company to —
sue any such Company and for other purposes.

[17th Junc, 1848.]

TTEREAS Acts have been passed by the Governor and Legislative Preamble.

Council of the Colony of New South Wales to enable the
proprictors of joint stock banking and other companies carrying on
business in the said Colony to suc and be sued in the name of the Presi-
dent Chairman Manager Managing Director Inspector Local Dircctor
Treasurer Scerctary Clerk or other officer in such Acts respectively
named or appointed for that purpose And whereas it is expedient to
extend the provisions of the said Acts Be it enacted by Ilis Excel- A member of any

s e \ - . . company having u
lency the Governor of New South Wales with the advice and consent ciaim against tire
of the Legislative Council thereof That any person now being or having sqme may sue the
been or who may hercafter be a member shavcholder or proprictor company appointed
of shares in any joint stock company now established and carrying o sneand be sued
on husiness or which may herveafter be cstablished and earry on
business in the said Colony may at any time hercafter in respect of any
claim or demand which such person may have either solcly or jointly
with any other person against such company or the funds or property
thercof commence or prosccute cither solely or jointly with any other
person (as the case may require) any action suit or other procecding
at Law or in Equity or in Insolvency against the officer appointed or to
be appointed under the provisions of the Act which enables such
company to suc and be sued in the name of an officer of the said
company and that such officer may in his own name commence and and such oficer of
prosecute any suit or other action proceeding at Law or in Equity or in 57 TRy, T
Insolvency in the Supreme Court of New South Wales in any of its thercofagainst whom
jurisdictions or in any other Court of the said Colony against any fac, combuny mey
person being or having been a member of such company cither alone
or jointly with any other person against whom such company has or
may have any demand whatsoever and that every person being or
having been a member sharcholder or proprictor of shares in such
company shall cither solely or jointly with any other person (as the
case may require) be capable of proceeding against such company in
the name of the appointed officer thereof and be liable to he proceeded
against by or for the bencetit of the said company by such officer as
atoresaid by such proccedings and with the same legal consequences
as if’ such person had not heen a memher sharcholder or proprictor of
the
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Companies and their Members mutual right to sue.

the said company and that no action or suit shall in anywise be
aflected or defcated by reason of the plaintiffs or defendants or any of
them respectively or any other person in whom any interest may be
averred or who may be in anywise interested or concerned in any
such action being or having been a member sharveholder or proprietor
of such company and that all such actions suits and proccedings
shall be eonducted and have effect as if the same had been between
strangers. :
Claims or demands -2. And be it enacted That no claim or demand which any
S e epany s member shareholder or proprictor of shares in such company may have
shall not be set oft in respect of his share of the capital or joint stock thereof or of any
agadust chims on ;i vidends interest profits or honus payable or apportionable in respect
watters which such of such share shall be capable of being set off cither at Law or in
asaimstany o its. Bquity or in In solvency against any demand which such company may
mewmbers, have against such member shareholder or proprietor on account of any
other matler or thing whatsoever but all proccedings in respect of
such other matter or thing may be carried on as if no claim or demand
existed in respect of such eapital or joint stock or of any dividends
interests profits or honus payable or apportionable in respect thereof.
A member of any 3. And be it cnacted That if any person or persons being a
poration stealing or I€mber or members of any such company or of any corporation shall
3:‘;’52;’:;'& Tﬁ}o{e steal or embezzle any money goods effects bills notes sccuritics or
prosecuted in the  Other propgrty of or belonging to such company or cprpomtlon or
2;;:;’;&& thoofficer - shall commit any larceny embezzlement frand forgery crime or offence
Le sued on its hehalf, against or with intent to injurc or defraud svcch company or corpora-
tion such member or members shall be liable to indictment information
prosecution or other necessary proceedings for any stealing embezzle-
ment {raud forgery crime or offence and in all such indictments
informations prosccutions or other proceedings it shall be lawful to
state the money and goods effects bills notes sceurities or other property
of such company or corporation to be the money goods cffects bills
notes securities or other property of the officcr of such company
appointed to sue and be sued on its behalf or in the name of such
corporation as the case may he and any such person or persons may
thereupon be lawfully convieted as if such person or persons had not
heen or was or were not a member or members sharcholder or share-
holders proprietor or propriefors of any such company or corporation
any law usage or custom to the contrary notwithstanding.

c:]%zﬁ:'i:;ilnl‘w:)'a(‘)]r};oqimt 4. And be it enacted That in casc the merits of any demand by
any company deter- OF against any such company shall have been detcrmined in any action

ﬁ::}ulljﬂl;,ﬁalfél?;: or suit by or against the officer of the said company appointed as
bar of any other  aforesaid the proccedings in such action or suit may be pleaded in
Souon jor the same gy ofd any o’;her action or suit by or against the said officer for the
same demand.
All provisions of 9. And be it enacted That all the provisions of any Act enabling
Ptes o o <ol any such company as aforesaid to sue and be sued in the name of an
sued in the name of officer thercof relative to actions suits and procecdings commenced or
be applicatie o Prosecuted under the authority thercof shall he applicable to actions

be applicaltile to X .
suits under this Act. suits and proceedings to be commenced or prosecuted under the

authority of this Act.

Chatrmen and G. Provided always and be it cnacted That in all actions suits

offivers of companies yotitions or other procecdings in the Supreme Court of New South

competent witnesses. Wales in any of its jurisdictions or in any other Court of the said
Colony in which such officer shall be on behalf of any such company and
under and by virtue of the said Acts and of this Act or either of them
plaintifi or complainant petitioner or defendant it shall and may he
lawful for any President Chairman Manager Managing Director
Inspector Local Director Director Auditor I'reasurer Secretary Clerk
or any other officer cngaged in the executive dutics of such company

or
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Barristers’ Admission.

or for any member sharcholder or proprictor of such company to give
evidence in such action suit petition or other proceeding notwith-
standing the name of any such officer shall be used as plaintiff
comphumnt petitioner or defendant and notwithstanding that any such
President Chairman Manager Managing Divector Inspu,tor Local
Dircetor Director Auditor Ireasurer Secret'trv Clerk or other officer
member proprietor or sharcholder as aforesaid shall or may be interested
in the result of such action suit petition or other procceding as a
shareholder or copartner of any such company.

1815

7. And he it enacted That ev ery memorial of the name of the Memoials to be

President Chairman Manager Managing Director Imspector Local
Director Treasurer Secrctary Clerk or other oflicer required by any of
the Acts hercinbefore mentioned or referred to to be recorded ov

recorded in the
oftice of the Registrar
General instead of
in the office of the
Registrar of the

registered in the Supreme Court of New South Wales shall from and Supreme Court.

after the passing of this Act be recorded or registered in the office of
the Registrar General of the Colony of New South Wales and that
such memorial so registered in pursuance of the provisions of any
of the said Acts or of this Act upon proof made that such
memorial has been signed with the handwriting of the person or

persons whose qwmturcs appear thereto shall in “all proceedings civil Effeet of such

or criminal and in all cases whatever he received in evidence as proo
of the appointment and authority of such President Chairman Manager
Managing Director Inspector Local Director Treasurer Sceretary Clerk
or other officer in such memorial named and that in any action to be
brought by any such President Chairman Manager Managing Dircctor
Inspector Loecal Dircctor Treasurer Sceretary Clerk or other officer

by virtue of the Acts hereinbeforec mentioned or referred to the plaintifl

thercin shall not he nonsuited nor shall a verdict be given agninst the
plaintitf for want of proof of the record or registration ‘of such memorial
or memorials as hereinbefore is mcntloned but in case the defendant
in any such action shall make it appear on such {rial that no such
menorial or memorials iath or have heen recorded then a nonsuit
shall he entered in such action.

t registiation,
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{152] ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH WALES. ,

THE BANK OF AUSTRALASIA,—Appellants; THOMAS CHAPLIN BREILLAT,
Chairman of the Bank of Australia—Respondent* [Dec. 10, 11, 13, and
14, 1847 l

If an instrument contains distinet engagements, by which a party binds hinself
to do certain acts, some of which are legal, and some illegal at common law;
the performance of those which are legal may be enforced, though those which,
are illegal cannot [6 Moo. P.C. 201]. : :

By a Deed of Settlement, a Joint Stock Banking Company, called *“ The Bank of
Australia,” was established as a Bank of issue and deposit, at Sydney. in

" New South Wales. The deed contained clauses conferring powers upon the

", Directors, “ For the befter management of the conecerns of the said Com-
pany, ete.,” whereby it was declared that they shall have, and be expressly
invested with, “ full power and authority o superintend, order, conduct,
regulate, and manage all and singular the affairs and business of the said
Company, to the best of their discretion and judgment, under and subject
to the provisions thereinafter contained.” Such Board of Directors were
further empowered to “ devise and make such provisions, rules, orders and
regulations, touching the government, earrying on, and management of the.
affairs of the said Company, the same not being repugnant to the general
rules and regulations therein contained, as they should think expedient.”
In the year 1843, the Bank of Australia became involved in peuniary diffi-
culties, whereupon the Directors at Sydney applied to the Bank of Australasia
for a loan, and borrowed from that Bank, at various times, ths sum of

. £154,000, for which the Directors gave their promissory note. Upon ihe
negotiation of this loan, the Directors of the Bank of Australia entered into
an agreement with the Bank of Australasia, whereby they stipulated that the
Bank of Australia should cease to be a Bank of issue, deposit and discount,
and should become a Loan Company; and that no transfer of shares or
stock should be made without the consent of the Bank of Australasia; they
also agreed to wind up and get in their capital as a Loan Company. Pay-
ment of the note for £154,000 was refused by the shareholders of the Bank
of Australia, on the ground that the stipulations contained in the agree-
ment were ulira vires the Directors. On an action brought by the Bank of
Australasia on the promissory note against the Chairman.eof the Bank of
Australia, the Supreme Court at New South Wales, at s trial at bar, found
for the Defendant. Upon appeal,—Held by the Judicial Coromittee (reversing
the verdict and judgment of the Supreme Court),—

1st. That the Directors of the Bank of Australia had the powers of managing
partners in an ordinary banking partnership, and that, amongst these, was

. the power of borrowing money for the purpose of discharging the existing
liabilities of the Bank till the assets should be realised, and of discontinuing
the Bank if they thought such conduct essential to the interests of the share-
holders [6 Moo. P.C. 195]. - ‘

2ndly. That the circumstances of the engagements of the Directors to repay the
loan being accompanied by other stipulations, some of which were ultra vires,
did not discharge the Bank from liability to repay the loan, as the only
eﬁéet‘)of] those ‘stipulations was, that they could not be enforced [6 Moo.
P.C 2011 o ' o
- Held also, that the proceeding before the Judicial Committee from the verdict of
the Supreme Court was in the nature of an appeal and not a writ of error,
and that this Court has power, under its common-law jurigdiction, to give
subsequent interest upon the judgment debt [6 Moo. P.C. 206].
Although no power is given by the Charter of Justice, or the Act of Parliament

* Present: Lord Brougham, Lord I;éngdale, Lord Campbell, the Right Hon. Dr.
Lushington, and the Right Hon. T. Pemberton Leigh.
e 642
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creating the Supreme Court at New South Wales, to allow an appeal to the
Queen in Council from that Court; yet, to prevent a failure of justice, this
Court will, upon a special Petition for that purpose, grant leave to appeal
from a gudgment of that Court [6 Moo. P.C. 169].

This was an Appeal from a judgment of the Supreme Court at New South Wales,

in an action of assumpsit on three promissory notes, and on the com-[158}mon
money counts, on a trial at bar in that Court, in which the Appellants were Plain-
" tiffs, and the Respondent, the Chairman of the Bank of Australia, was sued as a
nominal Defendant under the provisions of an Act of the Local Legislature (Col.
Act, 4th Will, IV, 28th Aug., 1833).
" The Appellants were pa,rtners*, carrying on the business of bankers, at Sydney,
in New South Wales, under the title of * The Bank of Australasia.” The Respondent
was the Chairman and partner of 2 joint stock company, who also carried on
business as bankers at Sydney, by the name of “ The Bank of Australia,” under the
provisions of a deed of settlement, dated the 1st of May, 1833: .

This deed, after reciting 2 previous deed of settlement, of the 22nd of May, 1826,
recited, among other thmw, that it had been deermed .expedient for pro—[154}
moting the agr 1cu1ture, trade and commerce of the colony of New South Wales, that
4 Bank should be established and founded in Sydney, as well for the purposes of
discount and issuing of notes and bills, and lending monies on securities, and cash
accounts for the safe custody of monies and securities for monies, for the general
public accommodation and benefit, as also for transacting and negotiating all such
other matters and things as are usuaﬂy done and perfermied, relating to, or connected
with, the ordinary business of banking ; and that the several persons, parties thereto,
had agreed to establish such Bank, and to raise up a joint stock or capital of
£120,000, in shares of £100 ecach, and to carry on the sawme in copartnership
together, under the name of “ The Bank of Australia,” for the term of seven years.
The Deed of Settlement further recite that the parties to the Deed were the holders
of the whole capital stock of the Baunk, and that it had been agreed to earry on the
business for the further term of 100 years, with a capital of £20(} 000, It was then
witnessed that the parties to the Deed mutually covenanted and agreed with each
other that they and the persons who should thereafter be or become parties thereto
should and would be, remain and continue, copartners and joint stock proprietors
of and in the said capxtal stock of £200,000, or so much thereof as should, from

time to time, be paid in or actually form the capital of the said Company, in preo-
" portion to the number of shares set against their respective names and seals, for
the purpose of carrying on the business of the said Company, under the title,
denomination or firm of “ The Bank of Australia,” for the term of 100 years, deter-
minable, nevertheless; as thereinafter-mentioned, and [155] subject to, and under
the rules and regulations, and covenants, conditions, clauses and agreements there-
inafter or thereafter to be agreed upon and est&bhsher} in the manner and form
thereinafter provided in that behalf,

The Deed contained seventy-three distinet ciauses; but it is only material to
the present case’to notice the following':—

Clause 2. That the business and concerns of the said Company should centinue
to be carried on and conducted at Sydney, where the same was then earried on,
and such other places as the Proprietors should thereafter agree upon.—C. 3 and
4. That the capital should be £200,000, in shares of £100 ench.—C. 10. That the
capital might be increased beyond £2GO 000, if the major part of the Proprietors,
for the tzme being, should think fit, and be rmsed by the issue of new or additional
shares to the then Members, or in such other form and manner as the Proprietors at
o General Meeting should deem expedient.—C. 17. That every shareholder should
have a distinct interest in his share of the stock, so as to be assignable and transter-
able, under the restrictions and in manner therein mentmned —C. 38, That for
the better management of the concerns of the said Company, under and in conformity
to the provisions thereinafter contained, or to be thereafter provided for, and for
securing the observance thereof, the same should be confided to the care, superin-
tendence, and management of eleven Directors, to be so qualified, elected and ap-
pointed, and with such authorities and powers as are thereinafter declared, which

643
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said Members should be and act as Directors of the concerns of the said Company.—
C. 48. That not less than four Directors should form a Board for the management
and direction . of the affairs [156] and business of the said Company.—C. 51. That
such Board of Directors should have, and they were thereby expressly invested with,
full power and authority to superintend, order, conduct, regulate, and manage, all
and singular the affairs and business of the said Company, to the best of their
discretion and judgrment, under and subject to the provisions thereinafter contained.
—C. 53. That such Board of Directors might make provisions, rules, orders, and
regulations touching the government, carrying on, and management of the affairs
of the Company, the same not being repugnant to the general rules and regulations
therein contained, as they shall think expedient.—C. 54. That such Board of
Directors should have the entire management and control of the lending of money
on bills, notes, bonds, mortgages, and other securities, and of the purchase and sale
of bullion, gold and silver, ard such coins and monies as they might consider
necessary for carrying on the business of the said Company, or as they should think
advisable and advantageous for the general interests thereof, and should have
the uncontrolled right of calling in, receiving, and enforcing payment of all monies
~due to the Company however secured.—C. 556. That such Board of Directors should,
from time to time, settle and determine in whose name or names all securities that
should be required to be entered into, by and on behalf of the said Company, or by
or on behalf of any person or persons transacting or negociating any matter or
business whatsoever therewith, should be taken and given, and by whom and in what
manner and form, and for what amount, the several cash notes of the said Company
should be drawn, signed, given and issued, and from time to time [157] alter and
vary the same as they should think proper.—C. 56. That the Board of Directors
might call Special General Meetings of the Proprietors to consider the propriety of
making further calls.—C. 64. That a General Meeting of the Members of the
Company should be convened, and held at the house where the business of the Bank
should be carried on and managed for the purpose of transacting and considering
the general business and concerns of the said Company, on a day to be appointed
by the Board within three weeks after the first of January and first of July in each
year.—C. 67. That the Directors might call Special General Meetings by a news-
paper advertisement or by circular in case of emergency.—C. 68. That any eleven
Members entitled to vote might at any time when they should see occasion or deen
the same expedient, by writing addressed to the Directors, and stating the reason
of such. occasion or expediency, require a Special General Meeting to be convoked
upon the concerns of the Company, and that the Directors should within ten days or
as soon thereafter as circumstances would permit, convoke such meeting for-con-
sidering the subject mentioned in such notice.—C. 69. That fourteen days notice of
all General and Special General Meetings (except in emergencies) should be given in
one or more newspapers.—C. 73. That the term of 100 years thereby agreed upon,
might be determined by a General Meeting of the Members of the Company, not
being less than eleven, at the expiration of the first ten years, and every succeeding
ten years of the said term. . |

The business of the Bank was managed by Directors, chosen from time to time, in
pursuance of the deed, and acting by Boards of not less than four.

[158] In the beginning of the year 1843, the Bank of Australia having becomse
involved in difficulties, the Directors resolved on applying to the Appellants for
assistance in the way of a loan, to enable them to meet the engagements of the Bank,
and to give them time for the realization of their assets without sacrifice; and
accordingly, on the 21st of February in that year, a deputation from the Board,
consisting of the Chairman and two other Directors, accompanied by the Secretary
and Cashier, waited upon the Superintendent and Sydney Manager of the Bank of
Australasia, for the purpose of negociating such loan on behalf of the Bank of
Australia, on which occasion they submitted a statement of their affairs to the
Appellants. '

After some negociation, it was ultimately agreed by the Appellants’ Bank to
lend to the Respondents’ Bank, for the purpose of meeting its engagemients, the
sum of £150,000 upon the direct engagements of the borrowing Bank; and by the
managing officers of the Union Bank of Australia, to lend for the same purpose the
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sum of £60,000, upon the endorsement by the Bank of Australia of bills in their
hands. A resolution agreeing to the loan by the Appellants was passed by the
Respondents’ Board of Directors ; and on the 27th of February, the Bank of Australia,
. by their Secrétary and Cashier, addressed to the Appellants’ Superintendent the
following letter :~— ,
“ Bank of Australia, Sydney.—Sir, In reference to the communications which
have taken place between the Directors and Cashier of this Institution and the Bank
of Australasia, relative to the intended alteration in the business of this Bank, and
the assistance it will require, for the purpose of meeting its immediate liabilities, 1
am directed by the Board [159] to communicate to you their resolution of calling
4 meeting of the Proprietors for the 16th of March next, for the purpose of making
the necessary arrangements for terminating the business of this Bank, and con-
verting it into a Loan Company, with & view to the security of its outstanding debts,
and to enable the Bank, in the meantime, to liquidate its engagements without in-
convenience to the public: I am desired by the Directors to acknowledge and thank
you for your tender of assistance, and to accept of the advance of the Bank of
Australasia of the sum not exceeding £150,000, in such sums as may from time to
- time be required on the security of the acceptances of this Bank, at three months
date, at an interest of ten per cent. per annum, and subject to the following con-’
ditions:—1st, That, on or before the 31st March, this Bank shall cease to be a Bank
of issue, and. in winding up its affairs all future payments shall be made through
the Bank of Australasia, 2nd. That no bills shall be diseounted by the Bank after
that date, except such as may be required to renew bills now held by the Bank. 3rd.
~ That no transfer of shares or stock shall be made without the consent of the Bank

of Australasia, 4th. That the liabilities incurred by this Bank for Messrs. Hughes
and Hosking, and for Mr. J. T. Hughes, be covered by the execution by them of
such trusts to the Bank of Australia, as may be necessary to place the control of
the affairs of the firm and of Mr. J. T. Hughes under this Bank, to meet their

. existing obligations, and to prevent them from contracting new ones without the

consent of this Bank, and that the whole of their future business during the con-
tinuance of the trusts be transacted through the Bank of Australasia. B5th. That
the Bank of Australia shall not incur new lisbilities without the econsent of the

Bank of Austra-[160]}lasia. I have the honour to be, Sir, your most obedient

servant, W. H. Mackenzie, Cashier. To the Superintendent of the Bank of Austra-
lasia, Sydney.” ‘ ‘

On the 2nd of March, 1843, the Appellants’ Superintendent addressed to the

Respondents’ Cashier and Secretary, the following answer:—
- “Bank of Australasia, Superintendent’s Office, Sydney, 2nd March, 1843.—Sir,
I beg to acknowledge the receipt this morning of your letier of the 2Tth ult.,
comimunicating the resolution of your Board to call a Meeting of Proprietors for
the 16th instant, for the purpose of making arrangements to terminate the transac-
tion of business by your establishment as a Bank, and to convert it into a Loan
Company, and intimating the intention of your Directors to avail themselves of the
assistance of the Bank of Australasia in liquidating their current engagements, to
an extent not exceeding £150,000, in such sums as may, from time to time, be
required, on the security of the acceptances of the Bank of Australia, at three
months date, af an interest of ten per cent, per annum, and subject to the conditions
therein detailed. And, in reply, I beg to state that this establishment is prepared
to meet the requisitions of the Bank of Australia, to the extent and on the con-
ditions which you have specified. 1 am, Sir, your most obedient servant, William
Hamilton Hart, Superintendent. 'W. H. Mackenzie, Esq., Cashier of the Bank of

Australia, Sydney.”

In furtherance of the arrangements agreed to by these resolutions, notes were
accepted and discounted by the Bank of Australasia, in favour of the Respondents’
Bank, between the 29th of March, 1843, and the 30th of October in the same year,
on which day, pursuant to a resolution, the then existing securities [161] were can-
celled, and in lieu of them the following promissory note, signed by the Chairman,
Myr. Norton, on behalf of the Bank of Australia, was delivered by their Cashier and
Secretary to the Appellants’ manager:— Sydney, 30th October, 1843, £154,000
sterling. On demand, I promise to pay to the Bank of Australia, or order, the sum
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of £154,000 sterling, with interest from this date, for value received, for and on
behalf of the Bank of Australia. J. Norton, Chairman. Payable at the Bank of
Australia.”

The amount due for principal and interest on the existing notes, was ca}-
culated by the Cashier and Secretary, with the Manager, and found to be
£154,480 19s. 11d.; and upon the delivery of the last mentioned promissory note,
the balance of £480 19s. 11d. was settled between the two Banks in account, the
Bank of Australis being credited with the full sum of £154,000, upon the new note.

In all the communications which took place between the Directors and officers
of the Bank of Australia and the officers of the Bank of Australasia, up to the month
of August, 1844, the latter was treated as an acknowledged creditor of the former
to the amount of the notes and acceptances of the Cashier or Chairman, for the
time being, in its favour. _ :

At a Special general meeting of the Proprietors of the Bank of Australia, held
on the 6th of August, 1844, it was resolved, by & majority of the Proprietors there
present, as follows: “ That the loan negociated between the Bank of Australasia,
the former Directors of this Bank, and Messrs. Hughes and Hosking, is not binding
on the proprietary of this Bank, and that the Board of Directors be hereby [162]
instructed to defend any action that the Bank of Australasia may bring for the
recovery of the same.” '

Upon the expiration of the twelve months from the 24th Oectober,. 1843, pay-
ment of the amount due for prinecipal and interest on the promissory note for
£154,000 was demanded at the Bank of Australia, on behalf of the Appellants, and
refused. : '

- About this time Mr. Norton resigned the office of Chairman of the Bank of
Australia, and was succeeded by the Respondent, Thomas Chaplin Breillat, who
was duly appointed and registered as such Chairman. :

On the 26th of-November, 1844, the Appellants commenced their action in the
Supreme Court of New South Wales, against Thomas Chaplin Breillst, as the
nominal Defendant, for and on behalf of the Company of the Bank of Australia,
to recover the amount of the promissory note for £154,000 and interest, and also
the amount of two other promissory notes for the respective sums of £3480 12s.
and £2854 0s. 10d., which had been endorsed and delivered by the Respondent’s
cashier to the Appellants, and had been discounted by the Appellants for the Bank
of Australia in the usual course of business.

The declaration contained seven counts: By the first and second counts, the
Appellants claimed, upon the endorsements of the cashier of the promissory notes
for £3480 12s, and £2854 Os. 10d., as upon the endorsements of the Bank of
Australis ; by the third count, the Appellants charged the Bank of Australia as
makers of the promissory note for £154,000 and interest; and by the fourth, fifth,
sixth, and seventh counts, the Appellants charged the Bank of Australia in the
nominal amount of [163] £350,000, as for money lent, money paid, interest, and
on an account stated, in the usual form.

The Defendant pleaded to the first two counts of the declaration, in the whole
8ix pleas, denying the material allegations contained in those counts. To the third
count, he pleaded, seventhly, that the Bank of Australia did not make the note
mentioned in that count. And to the last four counts he pleaded, eighthly, that the
Bank did not promise modo et forma; and ninthly and tenthly, pleas of payment
and of set-off.

The Appellants joined issue upon the first eight pleas, and traversed the ninth
and tenth pleas. The Defendant joined issue on the replication to the ninth and
tenth pleas. . ,

The cause was set down for trial, and came on to be heard before Jolin Nodes
Dickinson, Esquire, one of the Judges of the Supreme Court, and a special jury, on
the 27th, 28th, 29th, 30th, and 31st days of March, and the 1st, 2nd, 3rd, 4th, Hth,
and 8th days of April, 1845. The jury being unable to agree to a verdict unani-
mously, within six hours after the close of the Judge’s charge, or by a majority of
nine to three, within twelve hours after such charge, were at the end of twelve hours

_discharged by the learned Judge from giving any verdict, under the authority of
“an Act of the Colonial Legislature. Co S
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The cause was again set down for trial, and was ordered to be tried at the bar
of the Supreme Court, on the 23rd of June, in the same year, and so from day to
day until it should have been fully disposed of. It was accordingly heard on th-
23rd of June, and on various other days, ending on the 4th of August fol{164}
lowing, before the Chief Justice, Alfred Stephen, and their Honors, John Nodes
Dickinson and William A’Beckett, Esquires, Puisne Judges of the Supreme Court.

The Plaintiffs at the trial abandoned the first and second counts, and the evidence
cn both sides was confined to the issues on the seventh and eighth pleas. The effect
of the evidence on the trial, and the purport of the documents produced, so far as
they affected the point under consideration in the present appeal, are particularly
stated in the judgment of their Lordships.

The Defendants resisted the claim, on the ground that the sum demanded, was
for money borrowed by the Directors, without authority, and he contended that
the power of the Directors to bind the Company by borrowing money must depend
entirely upon the Deed of Settlement, and could only be supported by an express
authority to that effect, and that the Deed of Settlement of the Bank of Australia
gave the Directors no power to contract for the Company, as they had done in this
case, although he admitted that a borrowing by re-discount would have been legiti-
mate. And he further contended that, even if such power existed, the contract was
so vitiated by the conditions stated in the letter of the 27th February, 1843, as to
disentitle the Plaintiffs to recover the money advanced. The Defendant also at
tempted to show by evidence that the loan had been contracted for the purpose of
supporting the firm of Hughes and Hosking, and the individual members of that
firm, by the unfair procurement, and for the real benefit-of the Plaintiffs, and he
contended that on this ground also the Plaintiffs could not recover. :

[1651 Upon the evidence given at the trial at bar, the two Puisne Judges were
of opinion that.the Defendant was entitled to a verdict. The Chief Justice was of
a contrary opinion. ,

The Chief Justice, in his charge, informed the jury, in substance, that the.
Judges were all clearly satisfied by the evidence, that the loan made by the Plain-
tiffs was so made in order to enable the Bank of Australia to meet liabilities pre-
viously incurred, and with the contracting of which it did not appear that the
Plaintiffs had anything to do; that the entire amount had been advanced for such
purposes, that no part of it had been applied in payment of engagements of Hughes
and Hosking, or J. T. Hughes, with the Plaintiffs, except such as the Bank of
Australia were previously liable for; that the assets of the Bank, at the time of the
loan, were supposed on all hands to be ample, and that there was no ground for
imputing to the Plaintiffs or their officers an attempt to take an undue advantage of
the necessities of the Bank of Australia. The Jury were then informed that it was
open to them either to find a general verdict for either party, or completely to
separate the facts from the law by returning a special verdict.  He proceeded to
state that, assuming the facts to be all found in favour of the Plaintiffs, the other
Judges were of opinion, that they were not entitled to recover, by reason both
that the Deed of Settlement conferred no authority, in their opinion, on the Directors
to borrow money on behalf of the Company, even for the above purposes, in the
manner in which the loan was effected in this case, and that, even if such authority
existed, the conditions in the letter of the 27th February, 1843, so vitiated the
contract, that the Plaintiffs could [166] not recover the money advanced under it ;-
but that he was himself of a contrary opinion, both as to the existence of authority
and the effect of the conditions. Upon the question of acquiescence by the pro-
prietary, the learned Judge informed the jury that, in the opinion of the Court,
the evidence to fix the proprietary with liability on the ground of having acquiesced
in the loan was so loose, scanty, and uncertain, as to be almost intangible. The jury
were then directed that the law of the case must be taken by them to be according
to the opinion of the majority of the Judges, and they were accordingly advised to
find for the Defendant, if they returned a general verdict.

At the close of his address, the Chief Justice told the jury that if they elected
to return a special verdict, he would, with the assistance of the other Judges (and
of the Counsel if they thought fit to assist), prepare the form and heads of such a
verdict, and put such questions to the jury for them to find on the facts in dispute
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as it would be necessary for them to notice in their verdict. The jury, after some.
time, intimated that they would comply with the suggestion of the Court, and find a
special verdict, whereupon the Chief Justice prepared a sheet of paper with the
formal commencement and conclusion of a special verdict, and with the body of it
containing several blanks preceded by these words, “ And we find that ”—* And
also that ”—and he explained to the jury that the blank spaces were to be filled
up with the leading facts of the case. '

The jury retired, and shortly afterwards found the following verdict,—*“ We find
a special verdict for the Plaintiffs, on the seventh and eighth issues, for the Note .
£154,000, interest 8 per cent. £21,703 18s. 7d., [167] subject to the opinion of the
Court on the points of law. And a verdict for the Defendant on all the other issues.”

Some discussion having taken place as to the effect of this verdict, in respect of
the seventh and eighth issues, and it being admitted to be erroneous as to the ninth
-and tenth issues, it was then proposed by the Chief Justice, with a view of putting
the whole case in train for an appeal to the Privy Council, that a form of verdict
which would leave the questions at law directly open to the Court should be taken by
consent, and that the Judgment of the Court should be given imstanter and without
argument ; and his Honor proposed for adoption by the Counsel on both sides, the
following form of consent, at the same time stating, in reference to the proposal for
an immediate decision in-the Colony without argument, that he thought few things
more improbable than that any further discussion or consideration of the legal
questions than had been already given to them, would alter the views taken either
by his learned brethren or himself, The proposed consent was given on both sides.
It was in these words,—* The jury find for the Plaintiffs on the seventh and eighth
issues with £175,703 18s. 7d. damages, subject to the opinion of the Court, whether
upon the facts proved, the Plaintiffs be entitled to recover. If the Court be of a con-
trary opinion, the verdict to be entered for the Defendant. The jury find for the
Plaintiffs, on the ninth and tenth issues, with one shilling damages, and for the
Defendant, on ali the first six issues. This is assented to by the Counsel on both
sides. The Judgment of the Court to be delivered immediately. The whole to be
without prejudice to either party’s right of appeal.” :

[168] The verdict of the jury was then returned accordingly, and a motion
being made by the Defendants’ Counsel for the entry of a verdict for them on the
seventh and eighth issues, and opposed, pro forma, by the Counsel for the Plaintiffs,
without argument on either side, the majority of the Court decided in favour of the
motion, and a verdict was accordingly directed by the Court to be entered for the
Defendant, on the seventh and eighth issues. On the 8th of September, 1845, final
judgment was entered up by the Defendant on the several issues found for him, and
for the Plaintiffs on the issues found for them, with one shilling damages.

The Plaintiffs, without applying to the Court below, presented a petition to Her
Majesty in Council, praying for leave to appeal from the above-mentioned Judg-
ment of the Supreme Court.

Sir T. Wilde, in support of the Petition.—This Court is the only jurisdiction
which can entertain the present application. The Charter of Justice of New South
Wales, of 1823, made in pursuance of the Act of Parliament, 4 Geo. IV., c. 96, gave
a right of appeal to the King in Counecil, from the judgment or decree of the Court
of Appeals in New South Wales. That Statute has expired, and the 9th of Geo.
IV, c. 83, which was subsequently passed, contains no provisions for an appeal from
the Supreme Court, to the Queen in Council. .So that at present no right of appeal
exists, Flint v. Walker (5 Moore’s P.C. Cases, 179); and it can only be granted
[169] by this Court under its general jurisdiction, or by the powers con-
ferred by the Statute, 7th and 8th Viet, ¢. 69.—|Lord Brougham: The
petitioners should have applied, in the first instance, to the Court below for
leave to appeal, and if that was refused, to have applied here for indulgence.]—In
Flint v. Walker [b Moo. P.C. 179], application was made to the Supreme Court,
but they held that they had no power to grant leave to appeal. It cannot be required
to apply to the Court below tofzes quotzes.

* Present: The Lord President (the Duke of Buccléuch), Lord Brougham, the
Right Hon. Dr. Lushington, and the Right Hon. T. Pemberton Leigh,
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The Solicitor-Greneral (Sir F. Kelly) opposed the Petition.

Lord Brougham ::—We think the prayer of this Petition ought to be granted,
and the appeal admitted upon giving the usual securities. The admission of the.
appeal will, of course, stay the proceedings in the Court below.

By an Order in Council, leave was given for the Corporation of the Bank of
Australasia to enter and prosecute their appeal from the Judgment of the Supreme
Court of New South Wales, and that the petitioners or their agents ought to be per-
mitted to take from the proper officers of the Supreme Court, copies properly
authenticated, of the records and proceedings which they may be advised are
necessary to be laid before Her Majesty in Council, in support of the appeal, upon
payment of the usual fees for the same.

In pursuance of this Order, documents were transmitted, comprising the
record, the Chief Justice’s notes of the evidence taken on the trial at bar, and the
reasons of the Chief and Puisne Judges, in compliance with the general rule of the
Judicial Committee of the Privy Council of the 12th of February, 1845 (see Rule,’
4 Moore’s P.C. Cases, App. p. xxv.).

[170] Upon these documents, the appeal now came on for hearing. '

Mr. Bethell, Q.C., and M. derj. Channell, (Mr. Serj. Gazelee, and Mr. H. Hill,:
with them,) for the Appellants. _ ' T s f

The question lies in a very narrow compass: the sole inquiry is, had the
Directors of the Bank of Australia power, under the provisions of the Deed of;
Bettlement of lst of May, 1833, to borrow, so as to bind the shareholders of the:
Company? The authority of the Directors is two-fold; first, under the Deed of
Settlement ; secondly, as incident, by law, to the nature of their partnership. The
first question turns upon the true construction of the various clauses in the Deed
of Settlement, which either limit or define their power, or from which their authority
is to be inferred: these are prinecipally the 38th, 48th, and 5lst; by the latter
clause, the Directors are to order, conduct, regulate, and manage the affairs of
the Company “to the best of their discretion and judgment,” restrained only by
such provisions as are thereinafter contained. Then come the B3rd, B4th, and bbth;
the B4th provides, that the Directors shall have the entire management and control
of the lending of money on bills, notes, etc., while the 55th, after stating that the
Directors are to settle and determine in whose name all securities required by the
Company shall be taken and given, goes on, “ and hy whom and in what manner,
and from and for what amount, the several cash notes of the said Company—shall
be drawn, signed, given and issued.” Surely, these provisions are amply sufficient’
to warrant the act in question. But let us look a little further inte the matter.:
This is a Banking Company; the object is stated at the very outset of the Deed
of Settlement; it recites that [171] it is deemed expedient for promoting the agri-
culture, trade and commerce of the colony of New South Wales, that a Bank should be
established, as well for the purpose of discount and issuing of notes and billy, ete.,
as also for transacting and negotiating all such. other matters and things, as are
usually done and performed relating to, or connected with, the ordinary business’
of banking. "By the B4th clause the powers belonging to the partners are vested
in the Directors. Now, being a banking establishment, what are the duties of such’
a partnership, except they be, the borrowing and lending of money? That is the.
very object of the partnership, and, therefore, whether the Deed of Settlement con-
ferred the power of borrowing and lending money specifically and in terms (as we
have shown it does here), or not, yet we contend, that such power exists from the
nature of the partnership, -and is essential to it. Kirk v. Blurton (9 Mee. and
- Wels. 288).  Bramal v. Roberts (3 Bing. N.C. 963). Then as to the circumstances
of this transaction; that the money was borrowed by the Directors of the Bank
of Australia is not disputed: the Respondent, who represents the proprietary,:
resists the claim, on the ground that the money was borrowed without the privity
or authority of the shareholders. He relies upon the Deed of Settlement, which,
we have already shown, conferred sufficient authority, even if such authority was not
incident to the partnership as a banking concern. But he further rested hig
defence in the Court below, and he relies here, on the conditions contained in the
letter of the 27th of February, 1843, which, he says, vitiated the contract in thig”
instance, even if the Directors had power to enter into any [172] such; but the’
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proposals in that letter were not terms or conditions of the loan, nor did they form
any part of the contract; they were independent of the contract altogether, and
would not, even had they formed part of it, have vitiated it altogether. = The
Appellants’ right to recover the money lent by them, would not be affected by the
Directors having, in part, exceeded their authority, if they were entitled to raise
fands in the way resorted to. Glascott v. Lang (2 Phil. 310). Dobson v. Lyall (2
Phil. 323, note). But the acting of the Directors and their Cashier, and the appoint-
ment of new Directors by the proprietary, are all confirmations by the proprietary
of the acts of the Directors, and would, without other circumstances, we submit,
amount to & recognition and adoption of their acts.

Sir F. Kelly, Q.C., and Mr. M. D. Hill, Q.C,, (Sir John Bayley and Mr. Bovill
with them,) for Respondent. ' ‘ ' _ '

The real question has not been presented to your Lordships; it is simply this,
whether each shareholder of the Bank of Australia is bound by the contract entered
into by the Directors. The Respondent represents, and is, in fact, the whole body of
shareholders ; many of them reside in this country, and other places very distant from
Australia: they neither knew, or could know, any of the transactions in question;
having embarked their capital upon the faith of the Deed of Settlement. The Appel-
lants had full notice of the nature of the Company, and the contents of the Deed of
Settlement, at the time the transaction in question: took place. The rights and
liabilities of the shareholders [173] must, therefore, be governed by the terms of
this Settlement. Now, the Court will not fix absent parties with a contract entered
into by other persons on their behalf, unless it be satisfied that the parties entering
into such contract had full legal. authority to do so—{Lord Brougham: The
question is, not only whether they have conferred the authority, but whether the law
does not necessarily confer or imply authority from the nature of the transaction.]—
1t is » question of ageney or authority. The powers conferred by the Deed of
Settlement are to be exercised in strict conformity with the Deed. The Deed con-
tains, in express terms, every power that is necessary to carry on the concern; and
each of these powers are expressly declared to be subject to the provisions of the
Deed. If money was required it should have been raised by calls. We submit,
that neither under the express powers, or under any implied powers, had the
Directors authority to bind the whole body of shareholders by such a contract as that
in question, nor had they power to borrow money at all, except in the sense as
provided for, namely, by receiving deposits or issuing notes. Bankers have no
power to borrow, strictly speaking, for the purpose of increasing their capital,
as distinguished from contracting debts. They cannot contract a loan under
ordinary circumstances, even for the purpose of carrying on their business: bus
- here the borrowing was, not for that purpose, but for the very reverse, namely,
stopping the business. This was the first stipulation of the agreement—{Lord
Campbell: The nature of the business of Bankers is a part of the law merchant,
and is to be judicially noticed by the Court. Brandas v. Barnett (12 Clk. and Fin.
787).]—It cannot be [174] contended that to borrow money for the purpose of
stopping a Bank, is part of the business of a Bank. The next stipulation was,
the taking the liabilities of Messrs. Hughes and Hosking. The Court below could
not reject all these comsiderations, and treat the case as a simple borrowing .-
{Lord Camphell: Suppose money, though borrowed for improper purposes, was
applied with the consent of the lender to proper purposes, what would be the effect
of that!]—The application would -not affect the original terms of the contract.
Gallway v. Mathew (10 East. 263). Here the Appellants had notice of the Deed of
Settlement. The question then will narrow itself to this, whether the shareholders
have given an express or implied authority. The case of Kirk v. Blurton (9 Mee,
and Wels, 288) expressly decides, that there is no implied authority in a partnership
to borrow money, except in the name and on behalf of the firm, for the purpose of
carrying on business. Hoawiayne v. Bourne (1 Mee. and Wels. 595) shows that even
where there is urgency, as a distress being levied against the partnership property,
the Directors could not act beyond the suthority conferred on them. Tn Brown v.
Byers (16 Mee. and Wels. 252) it was held, that the Managing Director of a mining
association had not authority to draw or accept bills of exchange, even for the
necessary purpose of the mine, without the express authority of the Directors. It
was incumbent upon the Appellants to prove that the Directors had power to bind
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the shareholders: Dickenson v. Valpy (10 Bar. and C. 128), between whom and the
Appellants there was no privity of contract express or implied. Emily v. Lye
(15 East. 6). If this loan [178] was for the purpose of increasing the capital of the
partnership, then the Directors had no implied authority to bind the shareholders.
Fisher v. Taylor (2 Hare, 218). The purposes of the loan were expressed in the
articles of agreement, and, among others, it was to meet the liabilities of Messrs.
Hughes and Hoskings. Even if the banking business was to cease, the Directors
had no authority to borrow for the purpose of paying debts; they had no powers
except to wind up the concern, and this loan was not necessary for winding up the
business. It is well settled, that where parties subseribe capital for one particular
purpose, whatever the degree of responsibility that is marked out in the Deed may
be, that liability cannot be carried out one bit further; you cannot bind a sub-
geriber, except for the purposes of the joint undertaking. Colman v. The Eastern
Counties Raslway Company (16 Law Journ. N.8.C, 73; S.C. 10 Bea. 1). We admit,
that, in & Court of Equity, in taking the accounts, the Directors would be given
credit for part of the sums paid in satisfaction of Messrs. Hughes and Hoskingy’
liabilities, namely, those parts which have been guaranteed by the Company; but
here we are on an action upon a promissory note, and the terms of the loan
were, that some of Messrs. Hughes and Hoskingy' liabilities, which the
Company had not guaranteed, were to be paid thereout; it was mnot bind-
ing on the proprietary. The remaining stipulation in the agreement, that
shareholders should not be at liberty to tramsfer their shares, was an
evident interference with the rights of the shareholders. Suppose that before the
agreement a shareholder contracted to sell his shares, it is clear, that in conse-
quence of this stipula-[176]tion, the Directors would have refused to allow the
transfer ; and if this action is mainbainable, the Appellants may recover the whole
demand against that individual shareholder, who, according to the Deed of Settle-
ment, had a right to have his shares transferred to the purchaser. It is utterly
impossible to say what portion of the loan of £150,000 was to be considered as the
consideration for the Bank of Australia ceasing to act as a Bank of issue and
deposit, and taking the business of & Loan Company. In Palmer v. Gooeh (2 Stark.
428), it was held, that only for so much money as was proved to have been advanced
to a captain of a ship for the purposes of the ship, would a bottomry-bond hind the
ship. So here, though the Shareholders of the Company might be liable to their own
Directors, as a matter of account for so much of the loan as they have applied to
partnership purposes, they are not liable on this promissory note. Thgcker v.
Moates (1 Moo. and Rob. 79). It is immaterial whether the contract is a void
contract or not; the question is, whether it is a contract between the Appellants
and the Company. It may be a valid contract between the Appellants and the
four Directors who authorised it, snd such of the sharebolders as may ratify i,
and at the same time invalid as against the other shareholders: K parie, Emly
(1 Rose, 61). In Card v. Hope (2 Bar. and C. 661), the Court held, that although
one covenant in a Deed was lawful, yet as the entire Deed was formed on an illegal
stipulation, the whole was illegal and void. To the same effect as to the indivisi-
bility of contracts are the cases of Symonds v. Carr (1 Campb. 361), Hol {177 -Hand
v. Holl {1 Barn. and Ald. 53), and Welkinson v. Loudonsack {3 Mau. and Sel. 117).
If the application of the money was a necessary ingredient in the cause, that fact
ought to have been submitted to the Jury. There is no satisfactory evidence as to
that fact. ,

Mr. Bethell, in reply.—The grounds of the Respondents’ arguments in support
of the judgment of the Court below, are reduced to these several heads. First, they
say that there was no power in the Directors, either express or implied, to contract
this loan. As to the implied power, they attempt to negative it by reason, because
the Deed of Partnership enumerates and confers upon the Directors various
powers of an inferior order; therefore, the inference is, that this greater power
would have been given expressly, if it had been the meaning of the Company that the
Directors should have such a power; because the borrowing of the money was in
effect an increase of the capital, and that that ought t0 have been done in the mode
pointed out iu the Deed; because the Directors were agents, and that it was well
settled in law, that whatever might have been the powers of the principals, yet tus
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committal of their concerns to an agent did not confer on such agent the power of
borrowing money ; and because of its consequences, the character of the Deed being,
that the Shareholders should only be liable to the amount of their shares. The
second main head of their argument is, that admitting the Directors’ authority
to borrow, yet the conditions upon which the loan was granted, vitiated the contract.
And thirdly, they say that no contract resulted [178] from the mere application
of the money to the purposes of the Bank, and that there was no ratification, because
no person was capable of binding the parties. To the first ground, then, I submit
that there is express power given as an appendant power. It is given by the
‘Deed. ~ What construction can be put upon the word  securities,” in the H5th
clause? The only explanation of the word is, that it means securities for money -
borrowed by the Company. The very purposes of the Bank required that such
a power should exist somewhere. If a party be invested in an office, he becomes
clothed with. the powers which belong to that office. Every power, therefore, that
was conferred on the partnership, from their mutual relationship as partners, was
vested in the Directors; they were, in effect, the sole partners of the concern. The
very existence of the Company depended on the possession by the Directors of various
implied powers, besides those expressly given. It was absolutely necessary that the
Directors should have power to borrow money in a partnership of this description,
particularly as the shareholders were scattered all over the world. It is admitted
that the money was advanced, but the Respondent contends that the conditions
on which-it was advanced being illegal, the transaction. is void. I submit, that if
those conditions were uléra vires, they are innocuous. Secondly, if the Respondent
could make out that any part of the loan was advanced for the purpose of paying
off the debts of Messrs. Hughes and Co., to which the Company was in nowise liable.
it would taint the contract to that extent, but not vitiate the entire contract. It
has been held, that if part of a condition be illegal, the contract is so far bad ab
w10, but the [179] other parts are good. Pigott’s case (6 Co. Rep. 26), Mosdel v.
Middleton (1 Ventr. 237), Norton v. Simmes (Hob. 12). Lastly, I submit that if a
contract is made by one partner, and the terms on which it is'made are contrary
to his engagement with the other partner, yet if he adopt it he is bound by such
contract. Sandilands v. Marsh (2 Barn. and Ald. 673). :

The Right Hon. T. Pemberton Leigh (Feb. 15, 1848).—This case comes before
us on appeal from a judgment of the Supreme Court of New South Wales, in an
action brought by the Appellants against the Respondent. The Appellants are a
corporation carrying on the business of bankers, at Sydney, under the title of
“ The Bank of Australasia.” The Respondent is Chairman of a joint-stock company,
carrying on the same business, at the same place, under the title of * The Bank of
Australia.” - -

The Company (a term which we use as designating the Respondent’s Bank) was
established, and the management of its concerns regulated by a Deed, which we shall
have occasion particularly to examine. For the present, it is sufficient to state,
that the general management was vested in a number of shareholders termed
“ Directors.” :

In the beginning of the year 1843, the Company was in great difficulties,—a
large portion of its liabilities had arisen from transactions with the firm of Messrs.
‘Hughes and Hosking. In February, 1843, the Directors thought it necessary to
borrow a large sum of money, and they applied to the other Banks at Sydney, among
the rest to the Appellants, for assistance. Upon this occasion, they prepared s state-
ment of their [180] affairs, dated the 21st February, and submitted it to the Appel-
lants. The effect of this statement is, that the Company would require, to meet their
circulation and deposits, £113,648 ; for their acceptances on the account of Hughes
and Hosking, and J. T. Hughes, £80,185; for Hughes and Hosking’s own accept-
ances, for the due payment of a large portion of which the Company had granted
letters of guarantee, viz., £72,387, making a total of £266,220. In reduction of this
sum, it was estimated there would be recovered from bills in the Bank £75,000 in six
months, and on Hughes and Hosking’s estate £70,000 in twelve months—in all
£145,000. Besides providing for these liabilities, the Directors were desirous of
continuing to pay a dividend of £8 per cent. on their capital to the shareholders of
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the Company. Upon this statement it appears to have been considered that an
advance of £200,000 or £250,000 would be necessary, and as this was a larger sum
than the Appellants were willing to supply, it was agreed that the superintendent
of the Appellants’ Bank should apply to the Union Bank to join them in the
transaction.

With a view to this a,pphcatlon, a memorandum of the terms on which the
proposed loan was to be made was drawn out by the superintendent of the Appellants’
Bank, and read over to the Directors of the Company. This memorandum is dated
the lst of March, and is in these terms:—* Memorandum. 1. Bank of Australia,
to carry on their own concerns and those of Hughes and Hosking, J. T. Hughes and J.
Hosking, which they will now incorporate with their own, will require assistance to
the extent of, say £250,000, of which £120,000 will be called for immediately, and
the remainder will be spread over the five or six ensuing [181] months. 2. These
sums they propose to borrow on the security of their own acce-ptances, at the rate of
£10 per cent. per annum, and consent to the following conditions:—° 1. To cease to
be a Bank of issue, deposit, and discount, (except for the reduction of bills now held
by themselves,) and their future payments to be made on cheques on, or the notes of,
the Banks which may enter into the proposed arrangement with them. 2. To furnish
a copy of their share list, and to permit no transfers without the consent of the said
Banks. 3. Hughes and Hosking, and the individual partners, to execute a deed of
trust to the Bank of Australia, assigning all their property, and restricting them-
selves from incurring further liabilities of any description. 4. Bank of Australia
to incur no further liabilities without consent of said Banks, but to wind up and get
in their capital as a loan company.” 3. The assets of the Bank of Australia consist

of—coin, £4860; bills receivable, £346,082; and from these bills and the estate
of Hughes and Hoskm , they .anticipate that they will recover before the end of the
year £140,000. 4. AIl sums which may be recovered from these and other sources,
the Bank of Australia engages to pay over to the Banks affording assistance, in
reduction of their debt, less a sufficient amount to pay dividends not exceeding £8
per cent. per annum on their paid—up capital of £220,000, for which they will pass
their cheques on the said Banks.” We take these facts from a letter of the Appel-
lants, put in evidence by the Respondent, and to which they referred us as ev1den01ng
the real nature of the transaction.

Now, it was contended by the Appellants, that this ‘memorandum could not be
looked at, inasmuch as it was a mere treaty which resulted in a certain agreement.
We quite agfee it cannot be looked at for the [182] purpose of construing the agree-
ment ; but it may be looked at as part of the res geste, for the purpose of judging the
circumstances under which, and the objects for which, the loan was required, and of
seeing whether there is any ground to believe that the real agreement of the parties
was purposely concealed or mlsrepresented in the written contract. We feel bound,
however, to say, that neither in the documents so referred to, nor in any other part of
the evidence, do we discover any trace of misrepresentation or concealment of facts,
or any ground for suspicion, that either the Appellants or the Directors of the
Company acted otherwise than with perfect good faith towards the shareholders.
The Directors may have exceeded their authority; they may have entered into
stipulations contrary to the deed under which they acted, but we see no reason to
doubt that they did what they considered best for the Company

The agreement that was finally made between the Appellants and Respondent’s
Bank is oontained in two letters, dated the 27th February, 1843, and the 2nd March,
1843. The first of these letters is addressed by Mr. M‘Kenzie, the Cashier of the Bank
of the Company, to Mr. Hart, the Superintendent of the Appellants’ Bank, and is as
follows :—* Sir, In reference to the communications which have taken place between
the Directors and Cashier of this institution and the Bank of Australasia, relative
to the intended alteration in the business of this Bank, and the assistance it will
require for the purpose of meeting its immediate liabilities, I am directed by the
Board to communicate to you their resolution of calling a meetmg of the Proprietors
for the 16th of March next, for the purpose of making the necessary arrangements
for terminating the business of this Bank, and converting it into a loan company,
[183] with a view to the security of its outstandmp; debts, and to enable the Bank in
the meantime to liquidate its engagements without inconvenience to the public. 1
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am desired by the Directors to acknowledge and thank you for your tender of assist-
ance, and to accept of the advance of the Bank of Australasia of a sum not exceeding
£150,000, in such sums as may from time to time be required, on the security of the
“acceptances of this Bank, at three months’ date, at an interest of £10 per cent. per
annum, and subject to the following conditions :—First, that, on or before the 31st of
March next, this Bank shall cease to be a Bank of issue, and, in winding up its affairs,
all future payments shall be made through the Bank of Australasia. Secondly, that
no bills shall be discounted by the Bank after that date, except such as may be re-
quired to renew bills now held by the Bank. Thirdly, that no transfer of shares or
stock shall be made without the consent of the Bank of Australasia. Fourthly, that
the liabilities incurred by this Bank for Messrs. Hughes and Hosking, and for Mr.
J.. T. Hughes, be covered by the execution by them of such trusts to the Bank of
Australia as may be necessary to place the control of the affairs of the firm and of
Mr. J. T. Hughes under this Bank to meet their existing obligations, and to prevent
them from contracting new ones, without the consent of this Bank, and that the whole
of their future business during the continuance of the trusts be transacted through
the Bank of Australasia. Fifthly, that the Bank of Australia shall not incur new
Liabilities without the consent of the Bank of Australasia:” Then there is the answer
of the 2nd March, 1843, in these terms:—* Sir,—I beg to acknowledge the receipt
this morning of ‘your letter of the 27th ult., communicating the resolution of your
Board to call a meeting of proprietors for the [184] 16th instant, for the purpose of
making arrangenients to terminate the transaction of business by your establish-
ment as a Bank, and to convert it into a loan company, and intimating the intention
of your Directors to avail themselves of the assistance of the Bank of Australasia,
in liquidating their current engagements to an extent not exceeding £150,000, in
such sums as may from time to time be required, on the security of the acceptances
of the Bank of Australia, at three months’ date, at an interest of £10 per cent. per
annum, and subject to the conditions therein detailed; and in reply I beg to state,
that this establishment is prepared to meet the requisitions of the Bank of Australia
to the extent and on the conditions which you have specified.” The effect of these
letters we shall have presently to consider.

The £150,000 were advanced by the Appellants, on the footing of these letters;
and according to the orders of the Directors of the Company, in the months of
March and April, 1848, bills or notes, payable at three months, appear to have been
given for the amount. The Appellants were dissatisfied with the mode in which the
Company acted with respect to that part of the arrangement which related to the
affairs of Hughes and Hosking, and some correspondence took place between the
parties on the subject. Into the details of this correspondence it is unnecessary to
enter, though some passages of the letters are material, and will be afterwards
referred to. It may, however, be observed upon this correspondence, that while it
eontains suggestions on the part of the Company, that, by means of the arrangement,
the Appellants had obtained a great advantage, by securing the payment of their
debts from Hughes and Hosking, we find no suggestion of any unfairness or even
harshness on the part of the [185] Appellants, or reference to the stoppage of the
baunking business of the Company, When the securities originally given for the
advances made by the Appellants became due, they were renewed for another period
of three months, '

In October, 1843, a change having taken place in the direction of the Company,
and a new Chairman (Mr. Norton) having been appointed, it was thought necessary
to apply to the Banks which had rendered the required assistance, and amongst the
rest to the Appellants, for the further advance of £10,000, and an additional in- .
dulgence of twelve months for the payment of the advances already made. On the
9th of October, 1843, the cashier of the Company addressed the following letter. to
Mr. Falconer, at that time the manager of the Appellants’ Bank :— Dear Sir,—
Referring to my conversation with you this day, I am instructed to lay before you
the following statement and proposition:—You are aware that the Board have,
agreeably to the recommendation of a public meeting, adopted such arrangements
as are most likely to lead to a satisfactory result in winding up the affairs of the
Bank. The management have carefully gone over the assets and liabilities, and
taken the general position of the Bank under review; and they are convinced that
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it is a duty they owe to your institution as well as to their own Proprietors, to request
from other institutions such temporary assistance as will enable them to devote the
whole of their energies to the realisation of the varied and valuable assets under their
management, and, at the same time, to accumulate an accession of capital by means
of calls upon the Proprietors. The sum which they conceive will be necessary for this
purpose they trust will be considerably less than, or at all events will not exceed,
[186] £10,000, and for this amount they are desirous of opening credit with your
institution and the Union Bank of Australia in equal portions. If this can be ob-
tained, it is intended to obtain the consent of the other Banks to hold over the
obligations in their hands for the period of one year, and the realisations in the
interim will be applied, in the first instance, to the repayment of the sums to be
drawn from the accounts now to be opened. I have most seriously to urge your
favourable consideration of the proposition. That there are assets belonging to this
institution of the most valuable description is indisputable, and if time is allowed
for their realisation, the most favourable results may be anticipated ; but if its affairs
are to be thrown into that chaos which must result from inability to meet present
pressure, the consequence will be, not only to this institution and its creditors, but
to the colony, and more especially to the monied interests of the colony, fearful to
contemplate.”

After some negociation, the Appellants consented to allow a further term of
twelve months for the payment of their debt. :

On the 30th of October, 1843, the existing securities held by the Appellants were
cancelled, and in lieu of them a promissory note was given for £154,000, payable on
demand, signed by Mr. Norton, the Chairman, on behalf of the Company.

It is upon this note that the action, in this case, is brought. - :

It appears that in the interval betvveen the commencement of these transactions
in February, 1843, and the month of October, 1844, the period at which the last-
mentioned promissory note was to be paid, several meetmgs were held of the share-
holders of the Company who thought fit to attend. We have no very distinct [187]
evidence of what took place at some of these meetings, but in a letter from Mr.
M‘Arthur, the then Chairman of the Company, dated the 18th of May, 1843, which
was written on the subject of the complaint against the Company, as to Hughes and
Hosking’s affairs, we find the following passage:—* Could these objects be effected,
this Board does not apprehend that a furthelr advance to an amount worthy of muoh
consideration would be required; but, after the investigations which have taken
place at two meetings of the Proprietors of this Bank, held in pursuance of the pledge
contained in our letter to you, of the 27th of February last, and the resolutions of
the Proprietors thereon, they feel they are too much fettered to undertake the execu-
tion of the trust. The interest of this Bank is, however, too deeply concerned in the
stability of Messrs. Hughes and Hosking not to ensure their earnest co-operation in
its management and execution.” We think the necessary inference is, that at these
meetings, the arrangements intended to be made with the Appellants were com-
municated to the shareholders, and no #tep to prevent their completion appears to
have been taken either by any single shareholder, either by any legal proceeding, .
or by any notice or communication either to the Directors, or to the Appellants.

We have evidence of what passed at two subsequent meetings, one in the month of
September, 1843, and the other in the month of January, 1844. In the accounts
submitted to the shareholders at the first of these meetings, a full statement appears
to have been made of the debts and assets of the Company, including among the
debts, the acceptances on account of the Appellants’ Bank for £153,357 16s. 6d.
At the latter of these meetings, a statement was laid [188] before the parties present,
of the arrangement with the Bank in the preceding October, and among the other
liabilities of the Company the pr omxssory note for £154,000 in favour of the Appel-
lants is mentioned.

At each of those meetings the Directors proposed calls to meet the existing
liabilities of the Company, which included the debt of the Appellants, and at both,
the reports of the Directors were adopted.

A further meeting seems to have been held in June, 1844, though it does not
appear what was the result. But on the 6th of August, 1844, a resolution was
passed by the shareholders repudiating the debt. This resolution was communi-
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cated to the Appellants, and was in these terms :—* That the loan negotiated between
the Bank of Australasia, the former Directors of this Bank, and Messrs. Hughes and
Hosking, is not bmdlno on the proprietary of this Bank and that the Board of
Directors be hereby instructed to defend any action that the Bank of Australasia
may bring for the recovery of the same.”

- Payment of the note was demanded in October, 1844, and was refused ; and on
the 26th of November, 1844, the present action was commenced. - It came on for
trial on the 27th of March, 1845 ; and the jury, being unable to agree, were discharged,
according to the provisions of a Colonial Act. It was afterwards tried at bar, the
‘trial beginning on the 23rd of June, and terminating on the 4th of August, when,
after much discussion, the verdict was found for the Plaintiffs, subject to the opinion
of the Court, whether upon the facts proved the Plaintiffs were entitled to recover,
and the whole to be without prejudice to either party’s right to appeal. Of the
three Judges present, one, the Chief Justice, was of opinion in favour of the Plain-
tiffs ; the two other [189] Judges were of a different opinion, and the verdict and
judgment were accordingly entered for the Defendant (the Respondent) with costs
of the action, which appear to have beeri recovered from the Appellants From: this
judgment the present appeal is brought. :

* We intimated, during the argument of the a,ppeal a strong opinion that the
effect of the arrangement made at the trial was to leave the whole matter- to the
consideration of the Judges, who were to draw what they considered the proper
inference.from the evidence, and apply the law to the facts so proved; that the whole
matter was, in like manner, open to this Court, on the appeal;, and that we had
sufficient materials to enable us to deal with it. To that opinion we still adhere.
The question, therefore, is, whether, applying the law to the evidence in the cause,
the Court below has, or has not, come to a right conclusion.

" The Appellants have a clear prima facie case: the note is signed on behalf of the
Company, by an officer who had authority to sign bills and notes on their behalf,
and the amount of the promissory note was advanced to persons professing to borrow
and receive it for the benefit of the Company.

The defence is, that the persons borrowing had no a,uthorlty to borrow money
~.on. behalf of the Company, under any clrcumstances, but, at all events, not under
the circumstances, and for the purposes appearing in this case, and that the lenders
had notice of such want of authority when they made their advances.

Much discussion took place at the bar, and many cases were cited with: reference
to the power of the Directors of Joint Stock Companies to bind the Com-[190]-pany,
by borrowing money or other acts; and as to the distinction aﬂeged to exist between
the powers of such Directors and the authority of partners in ordmary trading
partnerships.

~ It does not appear to us to be necessary, in this case, to enter into any oons1der—
ation of the general doctrine, and we think it better to abstain from making any
-observations upon it. Here the shareholders of the Company had executed a Deed
defining the purposes of the partnership, and the mode in which it was to be carried
on. . The corporation had notice of this Deed ; and, indeed, had a copy of it-in their
possession at the time of the transaction in- questmn and we must, therefore, look
to this Deed, in order to collect the extent of the authority intended to be conferred
on the Dlrectors, and we must construe it with reference to the nature of the business
which: was to be transacted, and the purposes which it contemplated, in order to
judge what powers and authorities the law would imply from the nature of the office
conferred on the Directors, and how far those powers and authorities are enlarged
or restricted by any of the provisions of this instrument.

The Deed is dated the 1st of May, 1833. It recites a previous Deed dated in 1826 by
which a Company had been established for a term of seven years, which it was now
1ntended to continue, with increased capital, for a term of 100 years, “ as well for
the purpose of discount and issuing notes and bills, and lending monies on securities,
and cash accounts, for the recelvmg monies on deposit accounts, for the safe custody
of monles, and securities for monies, for the general public accommodation and
benefit, as also for [191] transacting and negotiating all such other matters and
things as are usually done and performed relatmg to or connected Wlth the ordinary
busmess of banking.” : :
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- Tt is impossible to use language more general than this; the new or continuing
Company was to carry on the same business, and the Deed proceeds to declare the
rules by which the Company is, in future, to be governed. The capital is to consist
of 2000 shares, a number which seems to have been afterwards increased, of £100
each, and £20 are to be paid on each share at the time of signing the deed, and no
further call is to be made unless the same should be deemed requisite by a majority
of the members present at a general meeting of the Proprietors, to be convened for that
purpose under the provisions hereinafter contained. Provisions are then made as
to calls, which are not to exceed b per cent. at any one time upon each share, nor to
be payable at less distant periods than one month, at the least, from the time at
which every such call shall have been notified in one or more of the public news-
papers. Power is given to the ma,Jorlty of the Propr1etors fo increase the capital
either by the issue of new shares, or in such other manner as the Proprietors may
deém: most expedient; and no Proprietor is to hold above 100 shares, unless under
certain particular circumstances.

The effect of these prov151ons i8, that the paid-up capltal at the commencement
of the partnership, supposing all the shares were taken, and all the monies paid,
would be £40,000; that no further sum- could be called in, except by the consent of
the majority of the members present at a general meeting, to-be convened for the
purpese: that several weeks must elapse before any money could be raised by any
calls, [192] after a necessity for it should arise; that the shareholders must consist
of a great number of persons who might be sc;attelred over different parts of thée
world that great difficulty, therefore, would probably exist in enforcing payment
of calls and that £10,000 would be the utmost sum that could be ralsed at one time
by these means, supposing every shareholder to pay his guota.

Then follows the important clauses appointing and conferring powers on- - the
Directors. - The 38th clause is as follows: “That for the better management of the
concerns of the said Company, under and in conformity to the provisions herein-
before contained, or to be hereinafter provided for, and for securing the observance
thereof, the same shall be confided to the care, superintendence, and management
of eleven members, to be so qualified, elected, and appointed, and with such authonty
and powers ds are hereinafter declared, which said members shall be and act as
Directors of the concerns of the said C‘ompany The 51st clause declares, “ that
such Board of Directors shall have, and they are hereby expressly invested with,
full power and authority to superintend, order, conduct, regulate and manage all

and singular the affairs and business of the sald OOmpany, to the best of their dis-
cretion and judgment, under and subject to the provisions hereinafter contained.”
The 53rd clause declares, “ that such Board of Directors shall, or lawfully may, from
time to time, devise and make such provisions, rules, orders, and regulations, touch-
ing the government, carrying on, and management of the affairs of the said Com-
pany, the same not being repugnant to the general rules and regulatlons herem
contained, as they shall think expedient.”

[193] Tt would be difficult to devise a form of words conveying more extensive
powers of management and a larger discretion in the Directors in the conduct
of any business, than is found in these clauses ; the only restriction is, they are to
be subject to the provisions after contained. The effect, we think, is, to confer on
these Directors all the powers of managing partners in ordinary partnerships of
a.similar character, unless there is- somethmg in the subsequent clauses of the Deed
restricting those powers.

First, then, is the power of borrowing money for the purposes of the partne1-
ship, one of the powers which belong to a partner in ordinary Banks? and, Secondly,
if 80, is there any restriction expressed or to be inferred, from the Deed?

The general power of partners in ordinary trading partnerships, and the
restrictions upon such powers, appear to us to be stated with great accuracy by
Mr. Justice Story, in his Treatises on Partnership, and on Agency, and we willingly
adopt his language. - In the latter of these works, chap. vi. sections 124 and 125,
the law is thus stated: 8. 124. “ Every partner is, in contemplation of law, the
general and accredited agent of the partnership; or, as it is sometimes expressed,
each partner is praepositus negotiss societatis; and may, consequently, bind all
the other partners by his acts, in all matters which are within the scope and objects
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of the partnership. Hence, if the partnership be of a general commercial nature,
he may pledge or sell the partunership property; he may buy goods on account of
the partnership; he may borrow money, contract debts, and pay debts on account
of the partnership; he may draw, make, sign, indorse, accept, transfer, negotiate,
and procure to be discounted, promissory notes, bills [194] of exchange, checks,
and other negotiable paper, in the name and on account of the partnership.” 8.
12B. “The restrictions of this implied authority of partners to bind the partner-
ship are apparent from what has been already stated. Each partner is an agent
only in and for the business of the firm ; and, therefore, his acts beyond that business
will not bind the firm. Neither will his acts done in violation of his duty to the
firm, bind it, when the other party to the transaction is cognizant of, or co-operates
in such breach of duty.” '

That, in ordinary trading partnerships, the power of borrowing money for
partnership purposes exists, and that bills or notes given by one of the partners in
the partnership firm, for money so borrowed, will bind the firm, is too clear to
require any authority. It is treated as clear law from the case of Lane v. Williams
(2 Vern. 277) to that of Thicknesse v. Bromilow (2 Cromp. and Jer. 425).

Then, is the nature of a Banker’s business such as to exclude the power, from
want of occasion for its exercise? Quite the contrary. The nature of a Banker’s
business, especially if the Bank be one both of issue and deposit, necessarily exposes
him to sudden and immediate demands, which may be to the extent of a large pro-
portion of his debts, while his profits are to be made in employing his own monies
and those entrusted to him in discounting bills, in Ioans, and other modes of invest~
ment. It is impossible that he should always have his assets in such a state as to
be applicable immediately to the payment of all demands which may be made upon
him; and if a partner has no power, under such circumstances, to borrow money
for the partnership, either the assent of each individual member must be obtained,
which [195] may often be impracticable, or the concern must be ruined.

We have no doubt at all, therefore, that, in ordinary banking partnerships, such
power exists, and that the Directors, by the terms of their appointment, had all the
general powers, and among the rest,. the-power of borrowing, unless such power
is excluded by other provisions of the Deed. Is there, then, anything in this Deed
which excludes it? We find nothing having such a tendency, but much to a
contrary effect. The Directors have the power of contracting debts and binding the
Company to any amount, by issuing notes, receiving deposits, drawing, accepting,
and endorsing bills ; and they might, therefore, in these modes, subject the Company .
to liabilities to any extent. . ,

On the other hand, if, according to the Respondents’ argument, no monies could
be borrowed to meet those liabilities, the money must be raised by calls; and yet
if they are to be raised by calls, it is obvious, from the provisions before referred
to, that the Company might be ruined long before sufficient funds could be raised,
although it might have assets not immediately capable of being realised or con-
verted, to a much larger amount than all its liabilities.

The 54th clause provides, ““that such Board of Directors shall have, amongst
other things, the entire management and control of the lending of monies on bills,
notes, bonds, mortgages, and other securities.” The -55th declares, “that such
Board of Directors shall, from time to time, settle and determine, in whose name or
names, all securities that shall be entered into, by or on behalf of the Company, or
by or on behalf of any person or persons transacting or negotiating any matter or
[196] business whatever therewith, shall be taken and given.” L
~ Now, this applies to transactions in which the Company either receive or give
securities; the securities which they are to receive clearly extend to monies lent
by them; and the securities which they are to give, may, we think, with equal
reason, be held toextend to monies borrowed by them. Upon this part of the case,
we can entertain no doubt. The real question is, whether there is anything in the
circumstances under which the loan was made, which shows that it was not borrowed
for partnership purposes, or was borrowed by the Directors in violation of their duty
to the shareholders. It is contended by the Respondent, that this loan was made on
the condition of the Bank terminating its business, and for the purpose of enabling
the Directors to terminate and convert the Company into a partnership for a
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different purpose; that the Directors had no authority to terminate the concern,
or to form such Company; that the money was advanced to pay debts of Hughes
and Hosking, to which the Company were not liable, and that there were conditions
attached to the loan, to which the Directors had no authority to assent, viz., restraint
of the transfer of shares contrary to the terms of the deed, and the assumption of
the affairs of Hughes and Hosking. It is said that the Appellants imposed these
conditions, and are affected with notice of these purposes, and are, therefore, not
entitled (whatever may have been their rights against individuals) to recover from
the Company the amount of the monies which they have advanced. It is perfectly
true, that if a person lends money to a partuner, for purposes for which he has no
authority to borrow it on behalf of the partnership, [197] the lender having notice
of that want of authority, cannot sue the firm ; and this is, in truth, the whole effect
of a decision, much relied upon at the bar, of Fisher v. Taylor (2 Hare, 218). On
the other hand, if money be lent to a partner for purposes for which he has authority
o borrow, it is a very different question, whether it is a bar to the recovery of the
nioney which has been applied to the use of the parinership, that the borrower has
entered into additional engagements on behalf of his partners, beyond his authority,
and by which, therefore, they are not bound.

- The question here, then, is, what is the real nature of the transaction which has
taken place? It may be admitted that the Directors, without, or even with, the
consent of the majority of the shareholders, had no autherity to convert the Banking
Company into a Company for totally different purposes, and that money borrowed
for the purpose of such conversion, with notice on the part of the lender, would
not form a debt of the Company. It may be further admitted, that no restraint on
the transfer of shares in the Company could be lawfully imposed by the Directors
without the assen$ of the majority of the shareholders. But it by no means follows,
that the Directors had no authority at their discretion to discontinue the business
of the Bank, or to restrict it to cerfain portions of the business originally cen.
templated, if they thought such conduct essential to the interests of the shareholders.
Such a power seems necessarily implied in the exclusive power of management, in
the power of defermining what transactions should be entered into, what notes
issued, what deposits received, what bills discounted, or loans made. A contrary
construction would be attended with the most serious [198] consequences. It is said
that the business could only be discontinued by the vote of the majority of the Pro-
prietors under the 73rd clause; so that, unless a majority of the Proprietors could
be brought together in person, or by their attornies, the business was to continue
for 100 years, and never could be concluded but by bankruptcy or insolvency. But
even if the majority should be got together, it is only at intervals of ten years that
the power of dissolution exists; so that, except at the decennial periods, the business
. could not be discontinued so long as one individual shareholder refused his assent,
or was incapable of consenting, or counld net be found. The business must go on
till each individual sharebolder might be ruined. For it is to be obgerved, that it
by no means follows, that the ereditors would have recourse to a Commission of
Bankruptey ; they have a right to recover their debts from each individual share-
holder.

We think, therefore, that the discontinuance of the business of the Bank, if the
Directors thought it necessary or expedient, was within their authority; and that
they had authority to borrow money for the purpose of discharging the existing
engagerents, and prolonging the business £ill the assets could be realized, and the
concern wound up with the least injury to the Company. ,

If they had this authority, it is quite unnecessary to consider whether they
exercised it discreetly or otherwise, whether the loan which they contracted was on
hard terms or otherwise.

The Appellants had a right to annex such terms as they thought proper to
their advance. If any of those terms were wltrg vires of the Directors, they could not
be enforced, and so far the lenders might lose the ad-[199}-vantage for which they
had stipulated. The Corporation stood in no relation of trust or confidence to
the shareholders of the Company. It had a right to make the best bargain which it
gould ; and the only question is, was the purpose for which the money was lent, a
legitimate purpose of the partnership? It appears to us, that the purposes for
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which the money was borrowed, was not. to increase the permanent capital of the
Company, not to enable the Directors to engage it in new conceruns beyond the pro-
visions of the Deed, and contract new liabilities, but to enable it to discharge
liabilities already contracted, and to afford it time for the realization of its assets.
In a letter of the Appellants, of the 15th of May, 1843, to the Respondents’ Bank,
put in evidence by-the Defendant, the transaction is stated to have commenced in a
representation by the Directors of the Company, “ of the evils which would result
to the community generally; and to an institution having so large a stake in its
prosperity, as the Bank of Australasia in particular, from a suspension of the pay-
ment, either by the Bank of Australia,” or by the firm of Hughes and Hosking. In
the statement on the 21st of February, already referred to, the advance is stated
ag asked to the extent of £113,648, in order to meet the circulation and deposits of
the Bank of Australia ; for its acceptances on behalf of Messrs. Hughes and Hosking;
£80,145 ; for acceptances of Hughes and Hosking, for a great part of which the
Bank had given guarantee, £72,387,—in all £266,000. The letter of the 27th
February, 1843, refers to the communications which had taken place between the
Directors and Cashier of the institution and the Bank of Australasia, “relative to
the intended alteration in the business of the Bank, and the assistance it will
[200] require for the purpose of meeting its immediate liabilities.” The answer
of the 2nd of March, speaks of this letter as “ intimating the intention of your
Directors to avail themselves of the assistance of the Bank of Australasia in liquidat-
ing their current engagements to an extent not exceeding £150,000.” These letters
show, very distinetly, for what purpose this money was borrowed, and they are con-
firmed by all the other documents in the case, _
It appears that this advance was not sufficient for the purpose, and it is stated
in Mr. Macarthur’s Ietter of the 18th of May, 1843, that a committee of the Directors
waited on Mr. Falconer, and “ explained to him the state of their affairs, and also
the difficulty this Bank laboured under in obtaining sufficient funds to meet its
deposits and notes in circulation, and requesting a further advance.” This view of
the case is strongly confirmed by the statement submitted to the shareholders in:
September, 1843, and Jenuary, 1844, and it is not opposed by any evidence whatever;
But then it is said, that if the money was advanced to dischargs existing
liabilities, a part of those liabilities consisted of obligations contracted for Hughes
and Hosking, & part of which the Company was not liable to pay, and other part-of
which consisted of debts to the Appellants, who by means of this transaction ob-
tained payment of demands which otherwise would have remained unsatisfied. ‘
The Judges of the Court below appear to have been unanimous in the opinion,
that there was nothing whateéver in these objections ; that there was no proof of any
unfair dealing by the Appellants, or of improper advances being obtained by them
in vespect of the debts of Hughes and Hosking; and we are entirely of the same
opinion. It is said, that a part of the debts of [201] Hughes and Hosking were
guaranteed by the Directors on behalf of the Company, and that the Directors had
no power to give such guarantees; whether they -had or not, might depend on the
circumstances under which they were given; but it would be extravagant to hold,
that the Appellants, lending their money to enable the Company to meet its engage-
ments, were bound by this circumstance to see to the nature of those engagements.
Then, if the money was borrowed bona fide by the Directors, for the purposes of
the partnership and within the limits of their authority, and was advanced bong fide
by the Appellants for those purposes, and applied to the legitimate purposes of the
partnership, all of which facts, for the reasons already alleged, we consider as
proved ; can the liability to repay the money be discharged, because to the engage-~
ment to repay, are adjected other engagements by the Directors, some of which we
will assume to have been wléra vires? From Pigot’s case (6 Coke’s Rep. 26,) to the
latest authorities, it has always been held that, when there are contained in the same
instrument distinet engagements by which a party binds himself to do certain acts,
some of which are legal, and some illegal, at common-law, the performance of those
which are legal may be enforced, though the performance of those which are illegal
cannot. Here, in our opinion, the Directors had power to borrow the money for the
Company, and of course power to bind the Company for the engagement. They
did so bind them, and they engaged that the Company should do, in addition, certain
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other acts, and which we assume thab, without their consent, the Company could not
be compelled to do. The engagements are entirely distinct. Can the shareholders
say, because we cannot be compelled to [202] perform those engagements to which the
" Directors had no authority to bind us, therefors, we will not perform those engage-
ments to which they had authority to bind us? The Company cannot have-all the
benefit for which they agreed to advance the £150,000, therefore they shall not
even have their money? We think not: the only-consequence would be, that those
stipulations which are ultra vires of the Directors could not be enforced ; and if the
object of the present action were to enforce them, or to recover damages for a
breach of them, it would be necessary to examine them more particularly than the
view which we take of the case requires. )

Upon the whole, therefore, we are of opinion, without reference o the questions
of acquiescence by the Company, that the Plaintiffs in the.action, the present Appel-
lants, arve entitled to recover, and that the verdict ought to be entered in their
favour. If we had come to a different conclusion, on this part of the case, as did
$he majority of the Court below, we should have found it neeessary to examine very
closely the evidence in the cause with respect to communications made to the share-
holders, both during the transaction and after its completion, and to consider very
carefully what might be the effect of the conduct of the shareholders, of what they
did and what they omitted to do, having regard to all the provisions of this Deed
~and the rules of law which may be applicable to Companies of this description.

While we cannot express too strongly our sense of the care, industry, and the learn-
ing which the Judges of the Court below have applied to the case generally, we think
it right to say, that they appear to have passed over this part of the case more
lightly than its importance perhaps deserved. :

[208] Our report to Her Majesty will be, that the verdict of the Court below
ought to be reversed, and that the judgment ought to be entered in the Court below
for the Plaintiffs. The Appellants will of course have the costs of the action below,
and there will be no costs given of the appeal here.

The minute of the report of their Lordships having been drawn up, ib was pro-
posed to “ reverse the Judgment of the Court below, and order that Judgment to be
entered up, as of the date of the original Judgment, for the amount found due by
the verdict and costs, and that the amount of subsequent interest, at the same rate
at which it is calculated by the verdict, be paid by the Respondent to the Appellants.”
The Respondent objected to the proposed order, as to the allowance of interest, and
their Lordships directed (13th April 1848 *) the case to be argued upon that point,
by one counsel on each side.

Mr. M. D. Hill, Q.C., for the Respondent.—There is no mention of subsequent
interest being allowed, in the judgment of your Lordships. The proposed Order
involves two grounds for consideration. First, I contend that this Court has no
power to give interest, as proposed: and, Secondly, if it has a discretion to allow
interest, according to the course and practice of the Court, it ought not to be exer-
oised. In the first place, this Court, as & Court of appeal, has no greater original
power than the Supreme Court at Sydney had, T204] and that Court could not order
the Judgment to bear interest. By the st and 2nd Viet., e. 110, judgment-debts in
Hngland carry interest; but that Statute has not been extended to or adopted in
New South Wales, and, therefore, cannot operate, as it forms no part of the law
of the Colony. There are three Imperial Statutes, by which the power of making
laws, in New South Wales, are regulated. First, by the 4th Geo. IV., ¢. 96, a Legis-
lative Council is established, with power of making laws for the government of the
Colony ; secondly, by the Statute, 9 Geo. IV., c. 83, all the laws of England, which
- were then applicable, are imported into the Colony; and thirdly, the 5th and 6th
Viet., o. 76, shows what subsequent Acts of the Imperial Parliament are to be
adopted by the Legislature of New South Wales—{Lord Campbell—The proposed
Order respecting interest is not founded upon the notion, that the Ist and 2nd Viet.,
¢, 110, has been introduced into the Colony. Is it not founded upon that Statute
at all? The guestion is, whether this Court, as a Court of appellate jurisdiction,
has not power, under what may be called its common-law jurisdiction, to grant

* Present: Lord Brougham, Lord Campbell, Lord Langdale, the Right Hon. -
Dr. Lushington, and the Right Hon. T. Pemberton Leigh. s © SvighS Hoa.
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interest in the form made by this Order.}—The submission upon which the appeal
comes before the Privy Council does not extend to anything beyond an affirmance
or reversal, If this Court was o give intexrest, it wonld not be sitting as a Court
of appeal, bub it would be exercising original jurisdiction.—[Mr. Pemberton Leigh.
—We have had a note from Mr. Currey, the clerk of the House of Lords, and he
gives us a. statement of several precedents before the Statute, 1st and 2nd Viet, ¢
110. The House of Lords used to geb at justice by giving the interest, and adding
it to.the costs. These were upon Writs of Error.}—No case can be found in- [2051
which interest has been given by any Court in England, except under the peculiar
powers conferred by Statutes. It will be found, from the Statute, 3 Hen. VIL, c.
10, down to the 3 and 4 Will., ¢. 42, that interest is confined to cases in which the
. judgment is affirmed, and for the Plaintiff, and that is allowed for the delay which
the Writ of Error interposes, by preventing the Plaintiff from obtaining the fruits
of the Judgment. Baring v. Christie (5 East. 545), Lord Mansfield, in Bodily v.
Bellamy (2 Burr. 1095), illustrates the practice of the various Courts, with allow-
ance of costs.—[Mr. Pemberton Leigh.—OQur decision will depend very much upon
this, whether this case is to be considered in the strict sense of a Writ of Error, or
whether it is not an Appeal. This Court, by the Charter of Justice, of the 13th of
October, 1843, is to make such order which, at the time of the judgment; ought to
have been pronounced.]—Strictly spesking, there are no Writs of Exror in this
Court, they are appeals.—{Lord Campbell.—Suppose a bill filed in the Court of
Chancery against a trustee, to make him pay a sum of trust-money, and the Court
disrniss the bill, and there is an appeal to the House of Lords, who reverse the judg- .
ment of the Lord Chancellor, and.say that the money ought to be decreed 46 be paid,
would not the House of Lords order interest to be paid, down to the time of the
reversal!}—This is & common-law case, and the principles which regulate Courts of
Equity do not apply. The present case is in the nature of a Writ of Error. Aec-
cordingly, if interest is a necessary incident, the parties ought to be left to proceed
in the Court in the Colony, and [2087] justice in the matter would be equally attain-
able by that course, and it is the regular one. This is the practice which has hitherto
beeli acted upon. Kirkman v. Modee Pestonjee Khoorsedjee (3 Moore’s Ind. Cases,
220).
Mr. Bethell, Q.C., for the Appellants, conira.

The Right Hon. T. Pemberton Leigh.—We do not think this case can be compared
to a Writ of Error; we think it must be considered as an appeal, and that the power
of giving interest is within the common-law jurisdiction of the Court, the Order,

therefore, as to interest, must stand. : :
' The report of their Lordships was, by an Order in Council, bearing date the
15th of April, 1848, confirmed. This Order was as follows:—

“ Her Majesty having taken the said report into consideration, was pleased, by
and with the advice of Her Privy Council, to approve thereof, and to order, and
it is hereby ordered, that the said Judgment of the said Supreme Court of Sydosy
be, and the same is, hereby reversed ; and that the Judgment be entered up, as of
the date of the original Judgment, for the amount found due by the verdict and
costs; and that the amount of subsequent interest, at the same rate at which it is
" paloulated by the verdict, be paid by the Respondent to the Appellants, together
with the costs paid by the Appellants to the Respondent, in the Court below; and
that this Order be duly obeyed, complied with, and carried into execution, by the
Judges of the said Supreme Court of Sydney.” _ '

[Mews’ Dig. tit. BANKER, II. 2. Dirnerors, a. Powers; tit. COLONY, Il Arpras
10 Privy Couwoin, 6. Pracitice, o. Other matters; tit. COMPANY, V. Denun-
toeEs AND Morreacss, 1. Borrowing Powers of Company, a. Generally; tit.
CONTRACT, C. 5. Iunrean CoNTRACTS, 8. General Rules; tit. SPECIFIC PER-
FORMANCE, II. Derences, B. 2, lHlegelity. 8.C. sub nom. Bank of Austral-
asig v. Bank of Australia, 12 Jur. 188. On point (i.) as to appeals (6 Moo. P.C.
169), see note to Flint v. Walker, 1845-47, 5 Moo. P.C. at p. 201: (ii) as to
implied power of borrowing (6 Moo, P.C. 195), see Maclae v. Sutherland, 1854,
3 E. and B. 1; Galloway’s Uase, 1854, 18 Jur. 885; Royal Britush Bank v. .
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such Persons distributing by Lot or otherwise certain Pictures, Engravings, or other Works of Art
among the Subscribers last aforesaid: And whereas such Distributions of Works of Art, and the Pro-
ceeding~ taken to carry the same into effect, may be deemed and taken to come within the Provisions of
the sevural Acts of Parliament passed for the Prevention of Lotteries, Littlegoes, and unlawful Games,
whureby the Members of such Art Unions as aforesaid, or-other Persons acting as Distributors of
Works of Art as aforesaid, may be liable or subjected to certain Pains and Penalties imposed by Law
on Persons concerned. in Lotteries, Littlegoes, and unlawful Games : And whereas it is expedient that
all Members, Subscribers, Contributors, Distributors, and other Persons belonging to such voluntary
Associations or Art Unions as aforesaid, or acting under their Authority or Direction, or on their
Behalf, and all other Persons acting as Distributors of Works of Art as aforesaid, or Persons acting
under their Authority or on their Behalf, shall be discharged and protected from any Pains and Penalties
to which they may have rendered themselves liable, or to which they may become liable, by reason of
any such their Proceedings as aforesaid :* Be it enacted by the Queen’s most Excellent Majesty, by
and with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the Authority of the same, That all such Art Unions, and all Members,
‘Contributors, Subscribers, Distributors, or Officers thereof, and Persons acting for them or on their
Behalf, and oIl other Persons acting as Distributors of Works of Art as aforesaid, or Persons acting under
their Authority or on their Behalf, shall, so far as relates to Persons other than Members of the said Art
Unious, or Persons acting on their Behalf, be discharged and freed from ali Suits, Prosecutions, Liabilities,
Pains, anil Penalties to which by Law they may be liable as being concerned in Lotteries, Littlegoes, or
unlawful Games, for any thing done or which may be done by them or any of them herebefore or before
the ¥irst Day of October next ensuing the passing of this Act; and as to all other Persons, being
Members of the said Art Unions as aforesaid, they shall be discharged and freed from all Suits and Pro-
secutions, Liabilities, Pains, and Penalties to whick by Law they might be liable as being coricerned in
Lotteries, Littlegocs, or unlawful Games, for any thing done or which may be done by them or any of
them hercbefore or before the Thirty-first Day of July next, touching the Purchase of any sach Pictures
or other Works of Axrt, or the Sale or Distribution thereof by Chance or Lot.

II. And be it enacted, That this Act may be amended or repealed by any Act passed in the present
Session of Parliament. '

L N I PO S

-~

C AP CX.

AA(,t for the Registration, Incorporation, and Regulation of Joint Stock Companies. -
' [8th September 1844.]

¢ ‘VHEREAS it is expedient to make Provision for the due Registration of Joint Stock Companies
¢ during the Formation and Subsistence thereof; and also, after such complete Registration as is
< hervin-after mentioned, to invest such Companies with the Qualities and Incidents of Corporations,
¢ with some Modifications, and subject to certain Conditions and Regulations; and also to prevent the
¢ Establishment of any Companies which shall not be duly constituted and regulated according to the
< Provisions of this Act? Now be it enacted by the Queen’s most Excellent Majesty, by and with
the Advice and Consent of the Lords Spiritual and Temporal, and Coromons, in this present Parliament
assembled, and by the Authority of the same, That this Act shall come into operation af the following
Times; that is to say, as to the Officers to be appointed in pursuance hereof for the Registration of
Companics, and the Regulation of the Office hereby provided for that Purpose, immediately on the passing
hercof; and as to all Companies to which this Act is to apply, and all other the Provisions herein-after
contained, except such as relate to such Officers and Office as aforesaid, on the First Day of November
in tlie Year One thousand eight hundred and forty-four.

1. Aud be it enacted, That this Act shall apply to every Joint Stock Company, as herein-after
defined, ostablished in any Part of the United Kingdom of Great Britain and Ireland except. Scotland,
or establisled in Secotland and having an Office or Place of Business in any other Part of the United
Kingdom, for any commercial Purpose, or for any Purpose of Profit, or for the Purpose of Assurance or
Insurance (except Banking Companies, Schools, and Scientific and Literary Institutions, and also Friendly
Socicties, Loan Societies, and Benefit Building Societies, respectively duly certified and enrolled under
the Statutes in force respecting such Societies, other than such Friendly Societies as grant Assurances on
Lives to the Extent herein-after specified;) and that the Term “ Joint Stock Company ” shall com-

rehend, — : :

P Every Partnership whereof the Capital is divided or agreed to be divided into Shares, and so as to be
transferable without the express Consent of all the Copartners ; and also,

Every Assurance Company or Association for the Purpose of Assurance or Insurance on Lives, or
aghinst any Contingency involving the Duration of
Damage by Fire, or by Storm or other Casualty, or against the Risk of Loss or Damage to Ships
at Sea or on Voyage, or to their Cargoes, or for granting or purchasing Annuities on Lives; and
alsv every Institution enrolled under any of the Acts of Parliament relating to Friendly Societies,
which Institutions shall make Assurances on Lives, or against any Contingency involving the
Duration of Human Life to an Extent upon One Life or for any One Person to an Amount exceed-
ing Two hundred Pounds, whether such Companies, Societies, or Institutions shall be Joint Stock
Companies or Mutual Assurance Societies, or botlll ; and also,
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Every Partnership which at its Formation, or by subsequent Admission (except any Admission subse-
quent on Devolution or other Act in Law), shall consist of more than Twenty-five Members :

And that, except where the Provisions of this Act are expressly applied to Partnerships existing before
the said First Day of November, it shall be held to apply only to Partnerships the Formation of which
shall be commenced after that Date: Provided nevertheless, that, except as herein-after specially pro-
vided, this Act shall not extend to any Company for executing any Bridge, Road, Cut, Canal, Reservoir,
Aqueduct, Waterwork, Navigation, Tunnel. Archway, Railway, Pier, Port, Harbour, Ferry, or Dock
which cannot be carried into execution without obtaining the Authority of Parliament: Provided also,
that, except as herein-after is specially provided, this Act shall not extend to any Company incorporated .
or which may be hereafter incorporated by Statute or Charter, nor to any Company authorized or which
may be hereafter authorized by Statute or Letters Patent to sue and be sued in the Name of some Officer
or Person.

1I1. And be it declared, That the following Words and Expressions are intended to have the Meanings
héreby assigned to them respectively, so far as such Meanings are not excluded by the Context or by the
Nature of the Subject Matter ; that is to say,

The Word ¢ Company,” to mean any Joint Stock Company or other Institution, as before defined :

The Expression * Assurance Company,” to mean any Assurance Company, Association, or Tnstitution,

a8 before defined : ' ' :

The Word «Directors” to mean the Persons having the Direction, Conduct, Management, or. Superin~
tendence of the Affairs of a Company :

The Expression “Promoter,” or * Promoter of a Company,” to apply to every Person acting by what-
ever Name in the forming and establishing of a Company at any Period prior to the Company
obtaining a Certificate of complete Registration as herein-after mentioned :

The Word ¢ Subscriber ” to mean any Pérson who shall have agreed in Writing to take or have taken
any Shares in 2 proposed Company or in a Company formed, and who shall not have executed the
Deed of Settlement, or a Deed referring thereto : '

The Word “ Shareholder ” to mean any Person entitled fo a Share in a Company, and who has
executed the Deed of Settlement, or a Deed referring to it, or, in the Case of Mutual Assurance
Societies, any Person who shall be an assured Member thereof: - R

The Word “ Person” to apply to Bodies Pelitic or Corporate, whether sole or aggregate :

The Expression “ Commissioners of the ‘Treasury” to apply to the Lord High Treasurer for the Time

being, or the Commissioners of Her Majesty’s Treasury for the Time being, or any Three or more

of them :
_The Expression ¢ Committee of Privy Council for Trade ” to mean the Lords of the Committee of Her

Majesty’s Privy Council for the Consideration of all Matters of Trade and Plantations :

The Expression * Secretary of the Committee” to mean One of the Joint ‘Assistant Secretaries of the
said Committee of Privy Council for Trade : )

The Word “ Justice” to mean a Justice of the Peace for the County, City, Borough, Liberty, or Place
where the Matter requiring the Cognizance of any Justice shall arise, and who shall not be interested
in the Matter:

The Expression “special Authority” to mean any Deed of Settlement, Bye Laws, Letters Patent,
Charter, or Local and Personal Act of Parliament, by which Powers are conferred or Regulations
prescribed with reference to any individual Company :

The Word * prescribed” to mean provided for by special Authority :

The Word “ Month ” to mean Calendar Month: :

The Expression *“Superior Courts” to mean Her Majesty’s Superior Courts -of Law or Equity in

England or Ireland :
The Word “ QOcenpation,” when applied fo any Person, to mean his Trade or Following, and, if none,

then bis Rank or usual Title, as Esquire, Geentleman:

The Expression © Place of Residence ” to include the Street, Square, or Place where the Party
shall reside, and the Number (if any) or other Designation of the House in which ke shall so
reside:

The Word “ Qath ” to include Affirmation or other Declaration lewfully substituted for an Oath :

And generally, whensoever, with regard to any Matter, or to any Function in respect therecf, the
Name of an Officer {(whether a public Officer or an Officer of a Company) ordinarily having Cogni-
zance of such Matter, or ordinarily exercising such Function, is mentioned, such Reference is to be
understood to apply as well to any other Person or Officer who may have Cognizance of such Matter,
or exercige such Function in respect of such Matter :

And, subject as aforeszid to the Context and to the Nature of the Subject Matter, Words denoting
the Singular Number are to be understood to apply also to a Plurality of Persons or Things,
and Words denoting the Masculine Gender are to be understood to apply also to Persoms of the
Feminine Gender.

IV. And be it enacted, That before proceeding to make public, whether by way of Prospectus, Hand-

bill, or Advertisement, any Intention or Proposal to form any Company for any Purpose within the
Meaning of this Act, whether for executing any such Work as aforesaid under the Authority of Parlia-
ment, or for any other Purpose, it shall he the Duty of the Promoters of such Company and they or some

of them are hereby required to make to the Office hereby provided for the Registration of Joint Stock
Companies
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Compnies (and herein-after called the Registry Office) Returns of the following Particulars according to
the Schedule (C.) hereunto annexed ; that is to say,

1. The preposed Name of the intended Company ; and also,

9. "The Business or Purpose of the Company ; and also,

3. "The Names of its Promoters, together with their respective Oecupations, Places of Business (if any),
and Places of Residence ; '

And also the following Particulars, either before or after such Publication as aforesaid, when and as from
Time to Time they shall be decided on ; viz, - : '

4. 'The Name of the Street, Square, or other Place in which the provisional Place of Business or Place
“of M;;eting shall be situate, and the Number (if any) or other Designation of the House or Office ;
and also, :

5. ‘The Names of the Members of the Committee or other Body acting in the Formation of the Com-
pany, their respective Occupations, Places of Business (if any), and Places of Residence, together
with a written Consent on the Part of every such Member or Promoter to become such, and also

a written Agreement on the Part of such Member or Promoter, entered into with some One or

faore Persons as Trustees for the said Company, to take One or more Shares in the proposed
Undertaking, which must be signed by the Member or Promoter whose Agreement it purports to
be (but such Agreéements need not be on a Stamp); and also,

6. The Names of the Officers of the Company and their respective Occupations, Places of Business (if
any), and Places of Residerice ; and also, .

7. The Names of the Subscribers to the Company, their respective Occupations, Places of Business Gf
any), and Places of Residence ; and salso, before it shall be circulated or issued to the Public,

8. A Copy of every Prospectus or Circular, Handbill or Advertisement, or other such Document at any
Time addressed to the Public, or to the Subscribers or others, relative to the Formation or Modifi-
cation of such Company :

9. And afterwards, from Time to Time, until the complete Registration of such Company, a Return of
a Clopy of every Addition to or Change made in any of the above Particulars : )

And that upon such Registration of at the least the Three Particulars first before mentioned the Promoters
of such (‘ompany shall be entitled to & Certificate of provisional Registration. .

V. And be it enacted, That if for a Period of One Month after the Particulars hereby required to be
registere, or any of them, shall have been ascertained or determined, the Promoters of any Company fail
to register such Particulars, then, on Conviction thereof, any Promoter as aforesaid shall be lable to forfeit
for every such Offence a Sum not exceeding Twenty Pounds. :

VI. Provided always, and be it enacted, That if the Promoters of a proposed Company appoint a Person,
being an Attorney or Solicitor of One of Her Majesty’s Superior Courts of Law or Equity, to be Solicitor
for the Promoters of such Company, and return to the said Registry Office a Duplicate of such Appoint-
ment in Writing, signed by some One or more of such Promoters, together with a Duplicate of the
Acceptance of such Appointment, signed by the Person so appointed, then, until a Duplicate of the Revo-
caticn or of the Resignation of such Appointment be returned in like Manner, so signed as aforesaid, or
until the Decease of such Solicitor, all Returns by this Act required to be made by such Promoters shall
be niade by such Solicitor in their Behalf, and the Penalty herein-before imposed in respect of any Failure
to make such Returns shall not be incurred by them; and that if within the Period of ()ne Month after
the ’artivulars hereby required to he registered, or any of them, shall have been ascertained or determined,
such Solicitor fail to make such Returns, then he shall be liable to forfeit for every such Offence a Sum
not uxeceding Twenty Pounds ; and that if it be made to' appear. to the Court to which he shall belong
that he fraudulently omitted to make a Return of any such Particnlars, then he shall be liable to be sus-
peniled from Practice for any Time to be appointed by the said Court, or to be struck off the Rolls of the
gaid Court. : ' :

\ IL And be it enacted, That it shall not be lawful for any Joint Stock Company hereafter to be formed
for any Yurpose within the Meaning of this Act, whether for executing any such Work as aforesaid under
the Anthority of Parliament, or for any other Purpose, 16 act otherwise than provisionally in accordance
with this Act until such Company shall have obtained a Certificate of complete Registration as herein-after
provided ; and no Joint Stock Company shall be entitled to receive a Certificate of complete Registration
unless it be formed by some Deed or ‘Writing under the Hands and Seals of the Shareholders therein ;
and in vr by such Deed there must be appointed not less than Three Directors, and also One or more
Amlitors ; and such Deed must set forth in a Schedule thereto, in a tabular Manner, according to the
Order }erein-after mentioned, the following Particulars ; that is to say,

1. The Name of the Cotapany ; and also,

2. The Business or Purpose of the Company ; and also, .

. Tie principal or only Place for carrying on such Business, and every Branch Office (if any); and

also,

. The Amount of the proposed Capital, and of any proposed additional Capital, and the Means by
which it is to be raised ; and where the Capital shall not b¢ Money, or shall not consist entirely of
Money, then the Nature of guch Capital and the Value thereof shail be stated ; and also,

3. The Amount of Money (if any) to be raised or authorized to be raised by Loan ; and also,

i The total Amount of the Capital subscribed or proposed to be subscribed at the Date of such Deed ;

and also,
312 7. The

-
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Registration 7. The Division of the Capital (if any) into equal Shares, and the total Number of such Shares, each
of Compandes. of which is to be distinguished by a scparate Number in a regular Series; and also,

—— - 8, The Names and Occupations and (except Bodies Politic) the Places of Residence of all the then
Subscribers, according to the Information possessed by the Officers of the Company in respect of
such Names and Occupations and Places of Residence ; and also,

9. The Number of the Shares which each Subscriber holds, and the distinctive Numbers thereof, dis-
tinguishing the Numbers of the Shares on which the Deposit has been paid from those on which it
has not been paid ; and also, ‘

10. The Names of the then Directors of the Company, and of the then Trustees of the Company (if
any), and of the then Anditors of the Compsny, together with their respective Places of Business
_(if any), Occupations, and Places of Residence ; and also,
[1. The Duration of the Company; and the Mode or Condition of its Dissolution : :
Covensnt topay And that such Deed must contain g Covenant on the Part of every Shareholder, with a Trustee on the
éﬂsmmzﬂs on Yart of the Company, to pay up the Amount of the Instalments on the Shares taken by such Shareholder,
Ph”“_’sj e and to perform the several Engagements in the Deed contained on the Part of the Shareholders; and
DL:‘E'I'S};’: Pur. that such Deed must also make Provision for such of the Purposes set forth in Schedule (A.) to this Act
poses in Sche- annexed as the Nature and Business of the Company may require, and either with or without Provision
dule (A.) for such other Purposes (not inconsistent with Law) as the Parties to such Deed shall think proper ; and -
Executionof  that-every such Deed of Settlement must be signed by at least One Fourth in Number of the Persons who
Deed of Settie- a1 the Date of the Deed have become Subscribers, and who shall hold at least One Fourth of the maximum

ment, Number of Shares in the Capital of the Company ; and that every such Deed must be certified by Two
Authenticatin  T¥irectors of the Company, by Writing endorsed thereon in the Form contained in the Schedule (B.) to
°fD.°°d' . this Act annexed ; and that on the Production of such Deed, setting forth such Matters and making such
olz,eis)"s“('i“"w“ Trovisions as are hereby required to be provided for, and being so signed and certified, together with a

ceds complete Abstract or Index thereof, to be previously approved by the Registrar of Joint Stock Companies,

and also a Copy of such Deed, for the Purpose of registering the same, or as soon after such Production
as conveniently may be, the Registrar of Joint Stock Companies shall grant a Certificate of complete
Registration, according to the Provisions of this Act in that Behalf; and unless such Deed and other
Matters be so produced, and such Conditions be so performed, it shall not be lawful for him to grant such
(lertificate ; and that after such Certificate shall be granted it ‘shall be taken as Evidence of the proper
. Provisions being inserted in such Deed, and of the Performance of the Conditions hereby required pre--
Supplementary viously to the granting such Certificate of complete Registration ; and that any Defect or Omission as
Deed. regards the Matters hereby required in any Deed of Settlement may from Time to Time be supplied by a
supplementary Deed or Deeds ; and that if any such supplementary Deed be not inconsistent with or
repugnant to this Act, or any Act respecting Joint Stock Companies, and if it be duly registered, then it
<hall have the same Effect as if there were anly One Deed for the Purposes of this Act; and that unless
the same shall be registered it shall be of no Force or Effect. .

Notification VIIL And be it enacted, That if any Deed of Settlement or supplementary Deed of Seftlement,
of Incomplete-  whether made before or after the granting of the Certificate of complete Registration, appear to such
ness of Deeds  [{eaistrar of Joint Stock Companies to be ingufficient by reason of the Omission or Incompleteness of any
of Settlement. ¢ S "prooiiiong therein contained for the Purposes set forth in the said Schedule (A.), or if the Deed
" contain Provisions which appear to such Registrar to be inconsistent with or repugnant to this Act, or
any Act for the Time being in force respecting Joint Stock Companies, then as soon thereafter as con-
* veniently may be such Registrar sball notify the same in Writing to the Persons or to the Company by
whom the Deed shall have been presented for Registration, specifying in such Notification the Particulars
wherein such Deed of Settlement or supplementary Deed of Settlement is incomplete, or inconsistent with

or repugnant to any such Act as aforesaid. . ’ ,
Companies for IX. Provided always, and be it enacted, That if any Company for executing any Bridge, Road, Cut,
exceuting Par-  (Yapal, Reservoir, Aqueduet, Waterwork, ‘Navigation, Tunnel, Archway, Railway, Pier, Port, Harbour,
"‘;"’rm‘:;" - Ferry, or Dock, which cannot be carried into execution without the Authority of Parliament, deposit at
te,OCopie:ﬁ?ls‘ the proper Offices of the Two Houses of Parliament, in compliance with the Standing Orders of such
Documents Houses respectively, and at or within the Time required by such Standing Orders, such Deeds of Part-
required to be  nership or Subscription Contracts as shall be required to be deposited by such Standing Orders, and
deposited by 4150 return to the said Registry Office a Copy of such Deeds of Partnership or Subscription Contracts,
tohedsm“d‘"g together with such Certificate of the Receipt of such Plans, Sections, and Books of Reference as shall
roers: be appointed by the said Committee of Privy Council for Trade, then it shall be lawful for the
_ Registrar of Joint Stock Companies and he is hereby required to accépt the same instead of the Deed of

Settlement by this Act required to be returned for the Purpose of obtaining a Certificate of complete -

S:::;f;te"f Registyatibn; and thereupon such Company shall be entitled to a Certificate of complete Registration
Registration.  accordingly. _ i .

Further Regis=  X. And be it enacted, That throughout the Continuance of any Joint Stock Company completely
tration : . registered under this Act, except such Companies as shall have been incorporated by Act of Parliament
Returns of after complete Registration and within One Month after the Date of any new or supplementary Deed of
further Decds  Settlement, there shall be transmitted by the Directors of every such Company to the Registrar of Joint
and Changes.  GQyoek Companies a Copy of such mew or supplementary Deed of Settlement, together with a complete

d of as aforesaid; and within Six Months after any Change shall have taken
-before required to be set forth in the Schedule fo the Deed of
' . Settlement,

- Abstract thereof so approve
place in any of the Particulars herein
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Settlement, except so far as respects the Shareholders thereof and their respective Shares, there shall be
transmitted Returns of such Particulars, so far as the same shall have been changed ; and if within such
Period any such Return be not made, then, on Conviction thereof, every Director of such Company shall
be lable to pay & Sum not exceeding Twenty Pounds. _

XI. And be it enacted, That in the Months of January and July in every Year the Directors of every
Joint Stock Company completely registered under this Act, except Companies which shall have been
incorporated by Act of Parliament after complete Registration, shall make or cause to be made the
following Returns to the Registrar of Joint Stock Companies; namely, " .

A Return according to the Schedule (E.) hereunto annexed, and containing the Particulars therein
set forth, of every Transfer of any Share in such Company which shall have been made since the
preceding half-yearly Return (or, in the Case of the first of such Returns made by such- Company
%nce the complete . Registration thereof), and which shall have come to the Knowledge of the

irectors: - - : B

And also a Return according to the Schedule (F.) hereunto anunexed, and containing the Particulars
therein set forth, of the Names and Places of Abode of all Persons who shall either have ceased to
be Shareholders of such Company, or have become Shareholders of such Company otherwise than
by a Transfer as aforesaid, since the preceding half-yearly Return, or since the complete Registration
of the Company, as the Case may require, and also of the Changes in the Names of all Share-
holders of such Company whose Names shall have been changed by Marriage or otherwise since the
last proceding half-yearly Return, or since the complete Registration of the Company, as the Case
muy require : v :

And if within any such Period any such Return be not made, then, on Conviction thereof, every Director
of such Company shall be liable to pay a Sum not exceeding Twenty Pounds.

XII And be it enacted, That if at any Time any Party to a Transfer of a Share request in Writing
the Directors of any such Company to make a Return thereof, then forthwith on such Request the
Directors shall make the same accordingly; and that on Proof of such Transfer and such Request to
the Satisfaction of the Registtar of Joint Stock Companies it shall be lawful for any such Party to make
a Return of such Transfer, which shall be received, marked, and registered, and with the same Effect, as
hereby provided in the Case of Returns made by such Companies, :
 XIII. And be it enacted, That until the Return of the Transfer or other Fact or Event whereby a
Person becomes the Holder of any Shares be made, pursuant to the Provisions herein-before contained, it
shall not be lawful for such Company, its Directors or Officers, if such Fact or Event be known to them
respectively, to pay to any such Person any Part of the Profits of the Concern, nor for any such Person
to sue for or recover any Part of the Profits arising in respect of such Share, or in anywise to act as a
Shareholder ; and that until the Return of the Transfer of any Share shall have been made pursuant to
the Provisions herein-before contained the Person whose Share shall have been thereby transterred shall,
go far as respects his Liability to the Debts and Engagements of the Company, and also as respects the
Reimbursement of any Loss, Damages, Costs, and Charges he may incur thereby, be deemed to continue

- a Sharcholder of such Company.

XIV. And be it enacted, That annually in the Month of January in every Year every Company com-
pletely registered under this Act, except Companies which shall have been incorporated by Act of Par-
liament after complete Registration, shall make to the said Registry Office a Return of the Name and
Business of the Company ; and that on the Receipt of such Return the Registrar of Joint Stock Com-
panies shall give a Certificate thereof ; and that if within the further Period of One Month such Return

be not made, then, on Conviction thereof, such Company shall be liable to pay 2 Sum not exceeding -

Twenty Pounds : Provided always, that it shall be lawful for the Lords of the said Committee, on the
Application of any Company, to appoint any other Period of the Year for the making of such annual

Return as uforesaid. o

XV. Anl be it cnacted, That when the Particulars and Documents severally by this Act required to
be returned .to the said Registry Office shall have been so returned, it shall be the Duty of the said
Registiar of Joint Stock Companies and he is_hereby required to cause to be written on every such
Document «nd Return of Particulars brought to him for Registration the Day of the Receipt thereof, and
to cause to be marked on every such Return or Document, in Writing or otherwise, a Number denoting
the Order in which the same was received, and also, upon Demand, to cause an Acknowledgment of the
Receipt of such Return or Document to be given to the Person by whom the same shall be so brought ;
and that if' such Returns or Documents be conformable to the Provisions of -this Act, or of any Regula-
tions in thut Behalf, then it shall be the Duty of the Registrar and he is hereby required forthwith to
register the same, and, on Demand, to grant to such Company a Certificate of provisional or complete
Registration, as the Case may require, signed by him, and sealed with the Seal of his Office; which
Certificate must set forth whether the Company has been constituted provisionally or completely ; and
that, in the Absence of Evidence to the contrary, any such Certificate, or a Copy of any such Return as
aforesaid, shall be received in Evidence, without Proof of the Signature thereto, or of the Seal of Office
affixed theveto. ‘

XV And be it enacted, That until the Company shall have obtained its Certificate of complete Regis~
tration the Promoters of the Company, or their Solicitor as aforesaid, shall make or cause to be made

every Return by this Act required to be made; and after such Company shall have obtained a Certiﬁcat%
. : .0
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of complete Registration the Directors of the Company shall make or cause to be made every such
Return ; and One or more of such Promoters, or their Solicitor, or such Directors, as the Case may be,
shall sign such Retiarn; and every such Return ;which shall be made after complete Registration of the
Company shall be sealed with the Seal of the Company.

XVII. And be it enacted, That if the Committee of Privy Council for Trade shall deem it expedient,
then it shall be lawful for the said Committee and they are hereby authorized from Time to Time to
make Regulations respecting the Form of any such Returns as are hereby directed to be made, and the
Mapmer and Time of making them, and for those Purposes to alter and vary the Schedules annexed to
this Act, and to dispense with any of the Returns hereby made necessary, or any of the Forms of Returns
preseribed by this Act; and that every such Regulation shall be published in the London Gazette, and

" thereupon shall be of the like Force asif the same were contained in this Act: Provided always, that

nothing herein contained shall be construed to permit the said Comumittee to make any such Regulations
which shall not apply alike to all such Companies as may be registered under the Authority of this Act,
so far as the same may be applicable to them.

XVIIL And be it enacted, That every Person shall be at liberty to inspect the Returns, Deeds,
Registers, and Indexes which shall be made to or kept by the said Registrar of Joint Stock Companies ;
and that there shall be paid for such Inspection such Fees as may be appointed by the Commissioners of
Her Majesty’s Treasury in that Behalf, not exceeding One Shilling for each such Inspection; and that
any Person shall be at liberty to require a Copy or Extract of any such Return or Deed, to be certified
ly the said Registrar; and there shall be paid for such certified Copy or Extract such Fee as the Com-
missioners of Her Majesty’s Treasury may appoint in that Behalf, not exceeding Sixpence for each Folio

“of such Copy or Extract; and that in all Courts of Law and Equity and elsewhere every such Cupy or

Extract so certified shall be received in Kvidence, without Proof of the Signature thereto, or of the Seal
of Office affixed thereto, . - : _

XIX. And be it enacted, That it shall be lawful for the Committee of Privy Council for Trade and
they are hereby empowered to appoint a Person to be and to be called the Registrar of Joint Stock
Companies, and, if the said Committée see fit, an Assjstant Registrar, Clerks, and other necessary Officers
and Servants; and that every such Registrar and Assistant Registrar, Clerks, and Officers shall be
entitled to hold their Offices during the Pleasure- only of the said Committee ; and that from Time-to
Time it shall be lawful for the Commissioners of Her Majesty’s Treasury and they are hereby authorized
to fix the Salary or Remuneration of such Registrar, Assistant Registrars, Clerks, Officers, and Servarits ;.
and that, subject to the Provisions of this Aet, it shall be lawful for the said Committee of Privy Council for
Trade and they are hereby authorized to make Rules for regulating the Execution of the Office of the said
Registrar ; and that such Registrar shall have a Seal of Office to be by him used in the Authentication
of all Matters relating to his said Office in respect of which such Authentication is by this Act required ;
and that such Assistant Registrar shall in the Absence of the Registrar be competent to do all Things .
which the Registrar is authorized or empowered, directed, or required to do, as fully and effectually to
all Intents. and Purposes, as the Registrar himself may do ; and all Provisions in this Act relating to the
Signature and Seal of Office of the said Registrar shall apply to the said Assistant Registrar : Provided
always, that the Registrar shall not be absent from the Duties of his Office, except on account of ill
Health or other urgent Cause, without express Leave in Writing of the said Committee of Privy Council
for Trade for that Purpose previously obtained.’ '

XX. And be it enacted, That from the Hour of Ten of the Clock in the Morning until Five of the
Clock in the Afternoon, and at such other Times as the said Committee of Privy Council for Trade
shall appoint, such Registrar, or in the unavoidable, or; as aforesaid, permitted Absence of the Registrar,
then such Assistant Registrar, shall give his Attendance at the said Office every Day throughout the Year,
except Sundays, Good Friday, Christmas Day and any other general Holiday or Fast Day appointed by
Her Majesty in Couneil.

XXI. And be it enacted, That every Company shall pay the following Fees; (that is to say,)

For a Certificate of provisional Registration the Sum of Five Pounds:

For a Certificate of complete Registration the Sum of Fiv<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>