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RICHARD OF AYEY
And the Sackeilhheritance JohBrigson

Richard of Anstey brought a big lawsuit beforiedgHenry Il and got a decision after
many hearings over a period of about five year® [@wsuit related to the ownership
of manors and other holdings in succession to Ritkaate uncle William de
Sackville. The lawsuit came early in King Henry&sign, before his great conflict
with the Church, before he made the law reformsctvigixtended his judicial power
and before he made the administrative changes whate the beginnings of the
common law courts, which came to be called the Kignch and Common Pleas
about 90 years later. In 1158 the court and thegKvere the same thing, the King’s
writ summoned the defendant to appear before ting Kimself, and when the King
was in England that is what happened. Parts otdse were heard by people whom
we would call judges, when the King delegated abersition to officers of his own,

but it was the King himself who gave judgment.

. At this early time King Henry had only two offis whom looking backwards we can
recognise as judges. Like earlier Norman kings kéad an officer called a justiciar
or Chief Justiciar, and for some reason two persmuwipied this office at once:
Robert Earl of Leicester and Richard de Lucy. Budl held high office under King

Stephen and had opposed Henry in those days, Kmutothers they negotiated the



change of power, and may have facilitated it. Setages of Richard’s lawsuit came

before Richard de Lucy, and he delegated partoflhiy to other officers.

The justiciars had enforcement functions whick would not associate with
administration of justice. They were the King'glmest officers and in his absence
they sometimes had functions close to regency. efoms justiciars led forces in the
field, and the career attributed to a later juaticRanulph de Glanville, included
capturing the King of Scots during a border war arding a detailed legal text.
Others referred to as justices were churchmen ortiees who had been deputed to
hear a particular case, or to go on a journey tyinca few counties and hear judicial

business.

Later in Henry’s reign some officers can be geised as judges because they were
repeatedly given judicial tasks. Scholars haveettathrough great numbers of
documents, carefully indexing names, and can see daweers of particular
individuals, earlier perhaps as the clerk signiagvatness after other witnesses, later
witnessing first, or signing as the holder of aficef At the end of his reign some
cases were heard by King Henry Il himself or bygesl who were with him at his
court, which did not stay long at any one placeijlevhther cases, perhaps thought
less important, were heard by judges who stay&blesttminster. This was the distant
beginning of the distinction between the two cqugteatly reinforced by a provision

in Magna Carta which required judges to remain &sivinster and hear common



pleas, after King John had saved some money byseatling any judges to

Westminster for a few years. This was far in thterie for Richard and his lawsuit.

Richard’s litigation took place at a time whée law of England about heirship and
the jurisdiction of courts was still developing. dispute about land title between
subject and subject would not usually be decidethkyKing, so the interests of the
King were probably involved in some way. No-one sjimned Richard’s entitlement
to sue for King Henry’'s judgment about ownershipisTsuggests that King Henry
was the direct feudal lord of some part of the S#leklands, but this inference
cannot be made good by identifying any of thosedaas actually held in chief. Only
later in King Henry's reign did the King and hisudo protect freehold titles held of
other feudal lords; this use of the Writ of Rigtds one of King Henry's significant
law reforms and extensions of Royal justice. #mss that in 1158 the most that the
King usually did was to command a mesne lord or dbenty court to hear and
determine a dispute about freehold land. There maye been some ground of
jurisdiction which cannot now be clearly seen: Whig, or the lordship of the
justiciar over some of the lands, or the need ferr® the Archbishop. Richard’s case

may have been an early assertion of wide judicalgy over land title.

. We do not have Court Rolls for this period, ailtph it is likely that they were kept
and that they recorded what had been claimed amd kdd been adjudged before the

King; records on long rolls of parchment made ohliakin are preserved almost



complete from 1194 to the Nineteenth Century, batde not know of Richard’s

lawsuit from these.

. We know about Richard and his claim because & avcareful man and made a

meticulous record of money and resources spenisasaBe wound through the years
and through courts of the Church to which King Heraferred the main issue, the
validity of William de Sackville’s marriage. Rictthis record was preserved in the
Exchequer, sewn to a Papal rescript which setsapnuhterlocutory decision in the
courts of the Church. Why these two records foumair tway into the Exchequer, why
they were sewn together and why only they were Keptcenturies of all the
documents which the lawsuit generated, are not knmmaus, although an ingenious
suggestion has been made. These two documentsnesimai the Tower of London
among a huge mass of mediaeval records, occasimitidd through by lawyers and
scholars but exposed to rot and rodents, untténNineteenth Century they began to
be treated as the valuable documents they arehdrime of Charles 1l William
Prynne, a politically radical Puritan who had twlost his ears to the Star Chamber
for seditious libels, also an antiquarian who psheid collections of information
about ecclesiastical history, read through Rickalidt and made an asterisk against
one point he thought important, but he did not cdxaek to refer to it in his published
writings. After missing this chance of exposurddarning they slumbered for more
centuries until they were included in material pshetd in 1832 by a scholar named
Sir Francis Palgrave. This generated attentiorhagatg pace through the Nineteenth

Century. Events referred to or suggested by whahd&d wrote down, and lines of
4



enquiry suggested by events in the lawsuit havained research by scholars, now for

almost 180 years.

Much learning and scholarship have been givetracing King Henry's itinerary;

where he was from month to month and from day todiaing his reign of 35 years.

A Nineteenth Century scholar published an itineranyKing Henry’s entire reign,

generating a century and more of scholarly revisMadern lawyers are meticulous
about dates; they find it difficult to write than@arriage took place or that a judgment
was given without stating when and where the eliappened. In that age it was not
customary to write the date on documents such agers granting land and deeds
recording the outcome of lawsuits, so their datesestablished by inference from
their contents, events to which they refer and rodmirces about the times when
people named in the document as parties or witsefserished. If the bishop of a

diocese is mentioned and signed his name, carefdarch may show the period
during which that person was bishop. If three bishsigned the period available
might be quite narrow. If an abbey is mentioneccaesh may show when it was
founded, dissolved or promoted from priory to ahlis may help. If someone says
he paid a fine to the Exchequer, the payment andate may be found in Exchequer
Rolls, which go back earlier than Court Rolls. @&wf generations of painstaking
research on ancient documents can produce quitewiaanges or even exactitude.
The accumulation of this process has yielded mamuieies, certitudes, probable
conclusions and intuitions about Richard, his latveund later ownership of his

manaors.
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Richard’s list of expenses has been valuabseholars for what it shows about social
relations and the conduct of lawsuits in King Héntyme, but also because he gave
the dates of hearings and stages in the lawsWintj Henry heard part of the lawsuit
at Woodstock on a stated day we establish foricentaere he was, with implications
about whether he could have been at some othee mlahin a limited time before
and after. The dates are given by religious feltjuasually Saints’ Days; the date of
Laetare Jerusalem is transparent to historianfaRicalso gave the amounts of many
expenses, so we get some guide to prices and viallgstime. From time to time he
or his messengers lost a horse on their journbgy:left a lot of dead horses here and
there, and so we know values for horses in thesesti We know how much it cost to
get messengers to take papers to Rome and backoanduch it cost to get advice
from a Master of Laws. Richard’s document has aksen the starting point for lines
of inquiry about chains of family relationships, mevships of manors, holders of

offices and much else.

A life spent in lawsuits shows what can go wamd cause delay. At a distance of
850 years, the events which got in Richard’s wayg aaused him delay, extra
expense, frustrating adjournments, excursions frone court to another and

interlocutory appeals are familiar; similar disasteappen nowadays, many times.

Richard followed a pattern often seen in thieaveur of litigants who conduct their
own cases without lawyers to represent them. Hendtdalways seem to follow the

best course, but he was remarkably persistentcésaible to discouragement and



careless of expense, and won through in the edédision on the merits of his case,
although it took almost five years. Litigants inrg@n can be like that. He does not
seem to have been troubled, as litigants in peo$i@m are, by basic misconceptions
about what his rights were or what the court cadidd Richard did not have any
lawyer to conduct his case before King Henry; asaawe can know there was no
legal profession at that time, except that the Ro¥fécers who were evolving into

judges and their clerks must have known whatewsrtteere was. Richard did have
help: his chaplain Sampson and his younger braitbbn did a great deal for him,

going on messages, and at hand when he neededHeeaftso had a clerk, Nicholas.
He may have needed the chaplain to read and wsitgdcuments, all in Latin, but his

generally high understanding suggests that he raag heen literate himself.

12.  The litigation in Church courts was cortédowith the aid of lawyers; Richard had
documents prepared by Masters who lived in monastethese Masters had to be
paid fees. They were law graduates, perhaps frolmgBa, they were monks and they
had a practice or business of conducting litigafiorcourts of the Church; giving
advice and preparing documents. The number of Mastferred to by Richard of
Anstey, and what they did for him, show that thewses a profession educated in the
Law of the Church and ready and able to condudnbas in its Courts. Learning on

Roman Law and Canon Law was quite strong in Englérel principal figure being



Vacarius who spent about 50 years in England frd48land seems to have taught

Law at Oxford.

13. We have the dates of most events in the lawsuitnot the dates of the underlying
facts. Do not expect precision in this outline loé facts from which the controversy
arose. Assertions and probabilities have often hmemoted to facts. Remember
Robert Graves’ poem “The Devil's Advice to Storjlées” — “Nice contradiction

between fact and fact Will make the whole read huarad exact.”

14. Richard’s uncle William de Sackville had twoves, or supposed wives. First he was
either betrothed or (as the courts later decideatyied to Albereda de Tregoze. There
was no wedding ceremony in a church. Alberedahealed over by her father into
the care of William’s father and went to live irshhousehold; we do not know for
how long, but William was not there. Her dowry wxsd, but they did not cohabit as
man and wife. At this time Albereda was probabérywyoung, and William may
have been a child also, and the agreement may teale been made by their parents.
William grew older and decided that the wife he teanwas Adelicia de Vere,
daughter of Amfrid the Sheriff. The fathers reaged matters, the dowry was repaid,
Albereda was sent back to her parents and Willish Adelicia were married in
church. Albereda’s father was sufficiently satidfwith the rearrangement to attend
William and Adelicia’s wedding feast. Albereda wast happy and interrupted the

wedding ceremony, to no effect.
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16.

William de Sackville married Adelicia de Vere a church ceremony somewhere in
England - we do not know where - late in the rexgrKing Henry I, who died in
1135. As in all church weddings until recent day® priest must have come to a
point where he called on anyone who could objedh&omarriage to do so. At this
stage, as every mother-in-law knows, there is ef siience and anxious pause before
the priest resumes. However on this occasion Attzeteéed to make herself heard
with an objection; she “...protested her claim tohie lawful wife at the marriage
ceremony, forbidding her supplanter by the autkiasitthe Church to pass into the
illicit embraces of her husband.” She could notagéearing, or could not get anyone
to take any notice. She later claimed “...she faitechake herself heard by reason of
the crowd and the frowardness of her husband.. édtrss that she was shouted down
and William had her hustled out. The ceremony peded and William and his bride
walked out of the church and embarked on a prodeictarriage. Their daughter was
Mabel de Francheville, the defendant in Richardigsuit more than two decades

later. It is said that they had twins, but if thebgt Mabel was the survivor.

The peace of the marriage was disturbed. Afiere time, perhaps years, Albereda de
Tregoze who had objected at the church broughteediogs claiming that Albereda
and not Adelicia was the true wife. She won tod, dnly after the proceedings went
through an elaborate course, by way of Colchekt@rgdon, Rome and London again.
Geoffrey the Archdeacon of London does not seehat@ understood judicial duties;
it was claimed that he had conducted a hearingoith@ster and ordered William to

put Adelicia away, without giving any notice to Aidea, who first knew about the
9
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proceedings when the Archdeacon and his officepeaed at her home and ejected
her. She did not take this well, and disputed tharcwith vigour. Her defence to the
lawsuit was eventually considered by the Bishopthe London synod, actually
Bishop Henry of Winchester as Vicar during a vagaon€ London. The lawsuit
reached Pope Innocent Il; historians refer to disi@n appeal, but the Pope’s rescript
seems to be an advisory opinion on a consultatiothe principles which the Bishop
should apply and not a judgment by the Pope o€hisa concluding judicially on the
validity of the marriage. However that may be, fmal decision of the Bishop in
synod was that William had gone beyond a betraihdl had entered into a marriage
with Albereda, with the consequence that there measalid marriage to Adelicia in
the church ceremony. Mabel later claimed that Affliand the Archdeacon were in

collusion; that the Archdeacon and the Bishop heshtbribed.

William, having been told by the Church thabé&deda was his wife, took her into his
household and lived with her for some years, fa itbst of his life. They had no

children. Adelicia and Mabel went or were sent hghBp Henry to the County of

Blois in France, where William also owned propethey were probably maintained
out of his property there. When William died Maleds accepted by the Count of
Blois as the heir to William’s lands in that Counbabel later alleged that he did so
“[a]fter calling together the leading bishops ofikte and investigating the case...”
Perhaps there was a lawsuit there. Blois was beyang Henry's domains and the
reach of his writ. William may have been happyéde the last of Adelicia and Mabel

and he may have made no trouble for them in Bloistliat reason. No record is
10
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known of proceedings in Blois; and nothing has bpaehlished of records of the
Papal Curia in Rome of any of the appeals whick f@ace. If such records could be
found they would probably add a great deal to ouwteustanding; but there is wanted

a scholar with a lifetime to give to research imi®owhich may be unproductive.

The Sackville inheritance had come to William 8ackville in some way from
Richard de Sackville who is mentioned in the DonagsBook. When William died

the people who might have been his heirs and istiedlein his lands, according to
later ideas about heirship and primogeniture, seemave been these. His widow
would have dower rights for her lifetime: therergvéwo possible widows, but no
claim of either is mentioned. Mabel the daughtehisfinvalid marriage should come
under consideration as possibly his heir; theneoiseference to any other surviving
children of either of his marriages. The next peof be considered would be
brothers of William (and it seems that he had noNext are his two sisters. Agnes,
Richard's mother, and her younger sister Hodiemagse husband’s name was
Gernun, would have been his heirs as coparcere®yners in equal shares of all his
lands, unless they agreed to partition the land&den them. We should infer that
Agnes outlived their brother, but died before Richhrought his suit. Agnes’ heir
Richard would succeed to her half share, and hi$ @auher heirs would succeed to
the other. The law under which title to land pas®eits owner’s heirs continued until

the Nineteenth Century, and it was always cleardhdy legitimate children counted,;

11



and there was no law allowing legitimation. It webule easy to understand a rule
which treated children born in a purported marriagach was later annulled as
legitimate: but English Law did not. The law in Rea or in the County of Blois may

have been different.

19. It cannot be taken for granted that rules abeirship and succession to land titles
which had effect in later centuries were bindinghe Twelfth Century. These rules
were still gathering force and had not been altogretlearly adopted. Successions to
the Crown in the Twelfth Century did not conformtbh@m: except for the succession
of King Richard I. It was not then treated as a@ierthat an elder son would inherit
land; he might be passed over or sent to a momwyastecompetent, and a father with
many properties might divide them among his somsorigin and in feudal theory
acceptance by the King of rights of an heir wasrecession; the King had granted the
land to his own man, not to the son. This theod/rbt govern events: the King had
to accept the heir as his new man if he was to keeoyalty of his other tenants. So
the King was brought to accept the heir as alsonmés by political and social
pressures, and by payment of a relief, in Latievalio, lifting up again. Under King
William Rufus the heir had to buy back the landrrthe King. King Henry | made a
Coronation promise to allow the heir to hold thedand pay a just relief, without
buying the land. Finer points and permutationsashpetition among sisters and sons
and daughters of sisters of the deceased and sdngrandsons of his brothers were

probably vague, while the rights of children barmmmarriages which were regarded as

12



valid at the time but were later found to be vaid anlikely to have had an obvious

answer.

20. Mabel de Francheville claimed that her fathed lexpressed repentance at what he
had done, and it was part of her case that heeffdithd recognised her as his heir. But
it was too early in history for land to be disposéddy will, whether word-of- mouth
or in writing. In some way which is not recorded & and her husband got
possession of the Sackville inheritance in Englasdwell as of the land in Blois.
This may have happened while Agnes was still alimed before Richard had any
rights in the matter. Perhaps Agnes and her sdittmot approve of what their
brother had done and supported Mabel, or chosdonoppose her: things like that
happen in families. It seems that there was a defl@pme years between William’s
death and Richard’s lawsuit, and this suggests Riethard’s mother survived her
brother and let matters rest until she died; wsii#¢ died Richard had no claim to his
uncle’s land and could not sue. Richard would rentehtaken that sort of thing lying
down if Mabel had taken possession when he haddirdoecome entitled as
William’s ultimate heir. Richard claimed a judgmestablishing his title and putting

him in possession of William’s English lands.

21. Richard had inherited a modest fortune as lither son of Hubert the Chamberlain.
His lands included three manors in Hertfordshirsms®y, Little Hormead and

Braughing. These three manors north-west of Bistaortford extended about five

13
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23.

miles, one or two miles east of the Roman road Wwisamow the A10. They are quiet
little villages to this day. His feudal lord wasetiEount of Boulogne; the Honour of
Boulogne had been granted by the Conqueror to atG#Boulogne who had come
to England with him, and had passed down severakrgéions of his family,

including Queen Maud, wife of King Stephen, who wamintess of Boulogne in her
own right, then to her son Eustace and then tbtaother William, who was Richard's
feudal lord in 1158. Queen Maud or perhaps Kingpls#@ as her husband had
granted these manors to Richard's father Hubert, wdis her Chamberlain, and he
owed three knights’ fees for them. Richard mayehhad other estates, but it is
difficult to see from what resources he raisedftimels to maintain his lawsuit for five

years.

There were several women named Maud, in Lattild, in public life. King Henry
I's daughter, who fought long and hard to estabiigdt she was Queen, was usefully
referred to as the Empress long after her Empelent eénd she remarried, while

Queen Maud referred to the wife of King Stephen.

William de Sackville’s inheritance was far maauable than those three manors in
Hertfordshire. Richard did not give us a list loé tands he sued for, but scholarship
has shown what they probably were from informationlawsuits within later

generations of his family about division of the peay he recovered. There were at
least two later lawsuits and one ran from 12442461 The Final Concord or deed of

settlement enables identification of nine manorg&gsex, Hertfordshire and Suffolk

14
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25.

and 14 other holdings, a rent in Colchester andhisi fees in Hertfordshire and East
Anglia. The manors have been identified, with fairt not complete certainty, as
Great Braxted, Bennington Hall, Kelvedon Hatch,dgion, Little Anstey, Theydon
Garnon, Little Leighs, Latchingdon and Great Wenhamperhaps Little Wenham).
When all the lawsuits were over the first five h@absed to Richard’s heirs and the
others to Hodierna’s. The knight's fees represeritegteen smaller manors, also
spread over several counties, and most of thembeaientified. This was a rich

prize, worth far more than the Anstey inheritance.

A Knight's fee refers to a holding of land frahe Crown with a feudal obligation to
provide the service of one Knight, properly equighpler 40 days in a year when the
King was at war. One manor might owe several kigigietes; a holding which owed
one was probably too small to be a manor. As tiaesed English kings became open
to arrangements in which they accepted paymeneundf service. Henry Il began to
call for payment, scutage, in 1159, and may noehieMy wanted personal service for

a limited number of days, which would produce a barsome army.

The common understanding about feudal lawsiitsat disputes about land title were
decided by trial by battle. This seems to have lmere theory than actual practice by
King Henry's time and in his Court. What other faudords did may have been
different. Of course trial by battle could havepiace in decision in the courts of the
Church. There is no mention of a possible triabhttle in the Anstey case. Nor is

there any mention of trial by jury, or by assizéhieth came later. At the hearings

15
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before the King or his justiciars what seems toehtaken place was a reasoning
process, hearing what the parties claimed and i@t withesses said, and arguing
out the implications and legal results. If theresw@ dispute about the facts, or the
facts were altogether clear, the court could apipdylaw to them and there would be

nothing for a battle to establish.

Trials by battle sometimes did take place. liatRichard's lawsuit when he attended
the King at Windsor and Reading in 1163 business dedayed by a trial by battle in
a criminal case, an appeal against Henry of EdseXCbnstable who was accused by
Robert de Montfort of treason, dropping the Kingfandard and fleeing in a battle
with the Welsh in 1157. Richard's case and aleotiusiness were deferred while
Henry of Essex fought it out with his accuser. $dtdmund, king and martyr,
appeared fully armed in the air and reminded Hearirizssex of the trouble he had
given the Saint by challenging the jurisdiction bis Abbey in a rape case.
Accompanying St Edmund in the air was Gilbert dee@ile, a knight whom Henry
of Essex had had done to death on suspicion ofaurderest in Henry's wife. Robert
de Montfort was not troubled by interventions ltkese because he had had held vigil
to Saint Drausius the previous night. Henry of kssas distracted from the battle in
hand and was defeated. He was given up for deadliarmbdy was taken away by the
monks of Reading for burial, but he revived anceesd the monastery himself. This
trial by battle between prominent men received eagdeal of attention, suggesting

that such trials were not frequent.
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27. When society reached a settled state whereliasnfcould be handled by
consideration and reasoning it would soon seenastisful to settle disputes by battle,
and when a legal profession was emerging its psafealism would express itself in
reasoning out and defining what was in disputedeuiding a case on the information
available, leaving trials by battle for disputesiethcould not be resolved in any other
way. Reasonable people would not want to fightghiout. It was difficult to be sure
that the protection of your Saint was better thiam protection of your opponent’s
Saint. There was a splendid word for bringing anguiig out a lawsuit, which
unfortunately has gone out of use: to deraign, atir_deratiocinare, to reason out,
and this word explains what was going on. It was/\ammon for lawsuits to end
not with a judgment by the Court but with a FinanCord or deed of settlement
among the parties: the judges encouraged or prottdegdarties towards their Final

Concord. The prospect of battle would help to ctaards.

28. Family relationships among the powerful sugtjest there were some inner workings
in the events in which Adelicia and Mabel went 10i8 and were awarded William’s
property there. Blois, around Chartres, was noh tbe ever owned by English or
Norman rulers. The rulers of England, Normandy &hois were closely related.
Stephen and Matilda the Empress were first cousiissmother and her father were
children of the Conqueror. Stephen had elder brstivho were given counties as
their inheritances after their father, who ownedesal counties and much land, was
killed on Crusade at the Second Battle of Ramlehl®2. An elder brother Theobald

became Count of Champagne and Blois, and StepheamaeCount of Mortain in
17



Normandy. In his youth Stephen lived in the cafrthis uncle Henry |, King of
England and Duke of Normandy. Henry's son and Wwas drowned in the White
Ship disaster in 1120; but Stephen got off the shifhe last minute before it sailed,
either because he doubted the sobriety of the icaptabecause he had diarrhoea;
perhaps both. Stephen’s importance increased anthime under the patronage of
King Henry I, although he was not preferred overtida who became the King’'s
heir. Stephen was acclaimed King and ousted henwtenry | died, contrary to his

oaths to Henry 1.

29. In King Henry I's time Stephen’s younger brattéenry of Blois was brought to
England and rapidly promoted in the Church; AbdoGastonbury when 28, Bishop
of Winchester when 29. He held on to Glastonburpiuaalist. His career was very
long as he remained Bishop of Winchester until ieel h 1171. He was ambitious,
and unsuccessfully sought further promotion, toAvehbishop of Canterbury or
Archbishop of a new third archdiocese. He was Nimfathe Diocese of London
during a long vacancy and for part of that timewes also Papal Legate, while
Stephen his elder brother was king. Bishop Henrg wae of the most powerful
people in England, well-connected. At differemhés during the Anarchy he fought
for and against Stephen: this did not harm hiserarither under Stephen or under
King Henry II, to whom after all he was closelyatld. He was also a brother of
Theobald Il Count of Champagne and of Blois, anduaadle of the next Count of
Blois, also Theobald, who succeeded in 1151. Liatéis career he took the side of

King Henry Il in his conflict with Thomas a BecketHe was not to be opposed
18
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31.

lightly, and an attack on his decision that a nagei was void, even a decision more
than 20 years old, could not be made lightly. Wimendecided that Adelicia’s
marriage was void and sent her to Blois where hishler the Count saw that she or
her daughter obtained William’s property, the omteomust have looked quite tidy.

The Archdeacon must have felt relief.

We know about the annulment case from othercesuas well as Richard’s list of
expenses. John of Salisbury was a cleric in theicgeiof Theobald Archbishop of
Canterbury (yet another Theobald), and he leftectibns of correspondence,
including letters relating to appeals. One of ¢éhietters is an apostolus, a long letter
from Archbishop Theobald to Pope Alexander lll, ehreported what had happened
in the proceedings and what each party contenddwnwRichard appealed to
Alexander Il after many hearings before the Archiop had failed to reach a
conclusion. In a document somewhat like an Ap@dk Archbishop Theobald
recorded the positions contended for by each $idajid not endorse either position

and he did not state his own findings of fact anatosions.

Another letter in John of Salisbury’s collectiavas sent by Bishop Henry of
Winchester to Archbishop Theobald of Canterbury1%9 and reported the contents
of the rescript he had received from Pope Innodénturing the annulment

proceedings about twenty years earlier. Pope kmokt said “I declare that woman
to be [the lawful wife] who, as you say, was handedr to be a wife by her father

and was committed by him to whom she has been kaoder into the care of the
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33.

father [of the future husband] until the latter Wwbilead her into his house on the
appointed day, because on the basis of legitimateent she became a wife as soon
as she agreed to be married by a spontaneous phaete was indeed no promise for
the future, but a confirmation for the presentréf@e whatever happened with the
other woman afterwards, in intercourse or in thecpgation of offspring, is all the
more reprehensible as what had gone before is geraine: as the first stands, the

more that is committed in connection with the sel;dhe greater the guilt will be."

To restate that in more modern terms, Popeckmtd| said that the facts were and the
conduct of those involved showed that Albereda edy® be William's wife at the
time when she was handed into the care of Willidatlser, and there was not, on the
facts, a promise that there would be a marriagéhénfuture. As to the law, the
rescript means that if there was a present agretetodme married, acted on to the
extent of the woman’s being placed in the housebblithe man's father, there was a
complete marriage; a present agreement to marrycoasasted with a promise to
marry in the future. Pope Innocent Il did not, vistrescript, treat consummation of

marriage as significant.

That was the interpretation and the view ofdPlmmocent Il; Bishop Henry acted on
it. Whether the facts were what Pope Innocent aéecitiey were seems contestable;
but the Bishop in synod acted on the same basikea®ope. Whether those facts
meant that there was a perfected marriage is astestable; later in the Twelfth

Century decisions of Pope Alexander Il probablyudandicate a different outcome.
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34.

35.

36.

The Twelfth Century was a period of clarificatiand development in the law of the
Church about the validity of marriages; an accafnthese developments and their
complexities was given by Prof FW Maitland in aticke at (1897) 13 Law Quarterly
Review 133, with some references to opinion attthee of the Anstey case, the
changes which happened and the impact of changekeoAnstey case. It seems
quite possible that a Pope later than Innocentr Ithat Alexander Il later in his
papacy might have been directed by Grace to takéfexent view to that applied to

William and Adelicia’s annulment.

The point on which decision turned will be faarito those interested in mediaeval
English history. The validity of the marriage ofviztd 1V, and his legitimacy, were

debated in uncertainty of what was then requirelritagy about a valid marriage. The
point at which a betrothal becomes a binding mgeriwas never clearly settled until
in the Sixteenth Century the Council of Trent regdiceremonial marriage in church
in (for practical purposes) all cases. After anptiveo centuries the same rule was
adopted in England by Lord Hardwicke's Marriage A¢b3 and about a century later

in Scotland. (Hence the tales of marriages befueebtacksmith in Gretna Green).

To modern eyes a decision of a court whichpg@aer to decide that a marriage was
void, given in a lawsuit between the two partiesh® supposed marriage during their
lifetimes, should bind the whole world and everyeri® then or later was interested
in the question of validity; a decision in rem kimglon everybody for all purposes. It

should be pointless to show reasons why the eaxdiert had made a wrong decision,
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and there could be little or nothing to debate. Thelfth Century does not seem to
have known doctrines of res judicata, estoppeldaprd, judgment in rem or similar
doctrines; | have not seen any sign that these w@mnsidered, but the result reached

accords with them.

37. King Henry II's grandfather Henry | organisée tbasic structure on which mediaeval
government grew, and like all reformers he adaptstitutions which already existed.
After the Anarchy, in which King Stephen for allshhistoric reputation for
incompetence maintained some of the basic strucuRoyal government, Henry Il
gave his life and rule to improving extending arncersgthening the structure of
government, greatly extending royal power, the neindf officers and the reach of
his administration. His law reforms were part lmstand greatly extended the royal
judicial power. By the end of his life there hageh a movement away from personal
rule and the structure of mediaeval governmenttivase. The absences of Richard |
and the incompetence and abuses of King John alldhe structure to consolidate
itself, on the principle that if you do not haveal instructions or leadership you go
on doing what you were last told to do. The peayl&ngland, or the people who
owned land and mattered, liked this structure amyhlrjustice, and rebelled and
obtained Magna Carta to secure them. By 115& ldflthis had happened, and the
Royal judicial power in civil disputes was narrowhe concerns of the king and his

justiciars were much more directed to public ordgemguring loyalty and obedience
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from magnates and defending and extending the tmrdehe ordinary court for civil

disputes was the county, a quarterly meeting of fteeholders of each county
presided over by a royal officer, the sheriff. fehevere many other courts,
jurisdictions and powers, and each feudal lord hiasself a court for disputes about

land held under him.

38. An early stage in any rational disposition ¢dasuit is establishing what is in dispute
and what are the issues; you cannot decide wittistitestablishing what you are to
decide. The judge must hear the parties and &k thhat they are disputing about,
and carry on their debate until something ratios@stablished as the issue or issues.
There is a tendency for litigants to talk abouttb#ir grievances, and this must be
controlled, and so must the tendency to expandathey of issues as weaknesses
appear in a party’s position as earlier definedur®odefine controversies and then
guell the controversies that have been definedthd\Mi control, controversies go on
for ever. If the parties have some other dispuey ttan start another case. People
who are not lawyers find this difficult; they sed¢mprefer shapeless grievances and
they often resent disposition limited to a defirtgpute. Unless you control these
things you do not have a court; you have an endfesfectual debate in which no

controversy is quelled.

39. In the time of King Henry Il and long afterwargarties came before the Court and
stated orally what their positions were, what toblymed and how they defended the

claim: issues emerged and were decided. Lateptbisess took place in writing, and
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40.

41.

as the centuries passed the process became edamitsteéechnical rules, sometimes
of forgotten origins and purposes and no disceeniliility. With the Nineteenth
Century came simplifications and eventually swegpneforms, and modernity

emerged in 1875 in England, in 1972 in New Southeéd/a

In mediaeval England the power of the Churclamh¢hat sovereignty was divided;
the power of the King was limited by the power loé Church, and vice versa. There
were limits to the power of the King in his couand in particular it was for the
Church and its courts to decide whether a marrexgsted. It was established in early
hearings that it was an important issue for Ansteg'se whether William's marriage
to Adelicia was valid. Deciding that issue wasdray the limits of the King's power,
and the justiciar did not attempt to decide it et the parties to obtain the decision
of the Church on validity. That sent Richard tacisishop Theobald of Canterbury

on a litigation journey that took several years.

The King and his justiciar did not tell the §pes to get a decision from the Church on
what were the rules of succession to land in Emyglam on whether Mabel was

legitimate or on whether Mabel had succession siheicause she was born before it
was established that her parents’ marriage wadidhthose are questions about the
law of succession to land, at the heart of the degglstem, outside the power of the
Church. However the parties did not limit themsslto the issue which it was for the

Church to decide; they seem to have thought theat tlould talk about anything, and
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Mabel took some remarkably wide courses in the ragnis she put to the

Archbishop and to the Pope and his delegates.

42. This is an illustration of how litigation goesong; parties who do not have lawyers,
and also many lawyers talk about things which mgguind meritorious but do not
solve the defined issue. The hearing extends bewtrad is necessary or useful. The
judge’s function requires him to resist this, stbem if he can and keep his mind on
what is really involved. This discipline is espdgiaimportant where there are

jurisdictional boundaries.

43. Living in a Federation in Australia we encourjteisdictional boundaries and must
respect them; they exist in all systems, far wansthe United States where, unlike
Australia, state courts cannot decide federal quest The boundary between King
Henry and the Church was somewhat like the bountdatween the powers of a
federal government and the powers of a state govemhand of their courts. It is an
error to decide something beyond the limits of powlee powers of the other court
must be respected, lawyers and judges are awatespfand they usually discipline
themselves to debate and to decide only what theyempowered to decide. The
Church courts did this: although Pope AlexanderwHs presented with widely
ranging contentions, the Pope decided only thelimplpf the marriage, after which
the controversy was passed back to King Henry. geheonflict about jurisdictional
boundaries lay in the near future for King Henryald the Church: Richard was

present at Woodstock in 1163 when Henry and ThamBscket had an early public
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row, but he did not get caught up in it. Henry'sajrconflicts with the Church were

still to come, but tensions existed.

44. Some churchmen clearly knew what the Churchtsovere to decide. In Archbishop
Theobald's apostolus this appears: “Since a quesfionatrimony was involved, and
matrimony is annulled or confirmed in accordancthwicclesiastical law, the court of
our catholic sovereign Henry Il, king of the Enblisdecreed that the case should
return for judgment to an ecclesiastical court, ightee question of marriage might be
duly determined in accordance with canon law, whiah clergy know, whereas the
common people to not." Pope Alexander lII's demisistated in a letter to Richard of
Anstey, is carefully limited: “... we hold the sente of the aforesaid bishop of
Winchester on that case which was pronounced ianardcal way according to the
procedure indicated by our predecessor for valdlvae decree that the first marriage
was legitimate and the second void." That is, Pélegander IlI carefully disposed
only of the question of validity of marriage, and Hid so on the ground that the
earlier decision of the Bishop of Winchester wagutarly arrived at. The Pope did
not go through the mass of other considerationschviiad been put before him,

showing that he or whoever wrote his letters h&hgerlike grasp of relevance.

45. Richard of Anstey commenced his suit about Audii58. He needed the King's
warrant, but the King had just left England and dat return until January 1163.
Richard sent a messenger after him; the King may teeen difficult to find on his

rapid diplomatic and military journeys through ratn France, but the messenger
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obtained the warrant and returned to Richard inl&rty Richard took it to Salisbury
and obtained a writ from the Regent, Queen Eleaht®.had to take her writ to the
justiciar, but first he went to Southampton anchlaged for Ralph Brito, who was
going to Normandy, to purchase from the King anotket referring proceedings to

the Archbishop. Richard then went to Ongar andveiedd Queen Eleanor’s writ to

the justiciar Richard de Lucy at his manor therdie Tjusticiar gave him an

appointment for 29 November 1158 at Northamptorch&d sent his clerk Nicholas
to Barney in Norfolk to bring Albereda and her Iet Geoffrey de Tregoze to
Northampton, and Richard proceeded with his witegsdriends and helpers to
Northampton. Richard opened his pleadings at #eihg there, and the justiciar
gave him another appointment for 13 December 1158oathampton. There Mabel
stated her case in a way which showed that thditsabbf Adelicia’'s marriage was the
main issue. That brought proceedings before timg’Kicourt to a stand for more than
four years, until validity had been decided by @teurch courts; Richard had known
this would happen and had obtained the King's &urttrit so he could go straight to

Archbishop Theobald's court.

46. Richard recorded everything he spent. 6s 8dhi® messenger to Normandy, £1 6s
8d for the journey to Salisbury, £1 2s 7d for therpey to Southampton, with the loss
of a horse which had cost 15s, 15s for Nicholagado Barney, with loss of a horse
which had cost 9s, £2 14s for the journey to Naripn, £2 17s for the journey to
Southampton, with the loss of a horse worth 12& rEtord of expenses goes on, in

detail and at every stage.
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47.

48.

Richard took the King’s further writ to Archbigp Theobald at Winchester (£1 5s 4d)
who gave him an appointment for 22 January 115Baatbeth. At Lambeth there
was an adjournment to 14 February 1159 at MaidstakteMaidstone there was an
adjournment to 7 March 1159 at Lambeth. During #idjournment Richard went to
the Bishop of Winchester and obtained his certifica the divorce before him in the
London synod. He produced the certificate at Laimbead there was an adjournment
to 23 March 1159 at London. During the adjournmkatwent to see Master
Ambrose who was with the Abbott of St Albans atreofy in Norfolk, and he also
sent his chaplain Sampson to Buckingham to corMdakter Petrus de Melide. (On

the way Sampson lost a horse worth 13s 4d.)

On 23 March there was an adjournment to 191A(%9, and Richard got wind that
his opponents had purchased a writ from the Kingnmgxing them from pleading
until the King returned to England. This may hagkated to military service or other
service by Mabel's husband. Richard sent his leroflohn to the King to get another
writ removing this stay; but what Richard had heaskms to have been wrong.
During the adjournment Richard went to Chichestespeak to Hilary Bishop of
Chichester who (it seems) could give evidence adtwiappened more than 20 years
before in the London synod, and got a letter froishBp Hilary to the Archbishop
testifying to the divorce. The hearing at LondanApril took four days; then there
was an adjournment to 17 May 1159 at CanterburyMay his opponents told the
Archbishop that they could not plead on accourthefsummons of the King's army

for Toulouse, and the Archbishop adjourned the gedings without fixing a day.
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49.

Richard set off to Aquitaine to find the King, pedily to Bordeaux and then far up
the Garonne and the Tarn, and found him at Auyideep in southern France on the
far eastern boundary of Aquitaine, where the Kingsveonducting a campaign to
conquer Toulouse, without success. Richard wdiBdeeks for the King's attention,
purchased the King's writ and returned to Englanbere he found Archbishop

Theobald at Mortlake. (This venture cost him £4.10

When the Archbishop saw the King's writ he gawmeappointment for 25 October
1159 at Canterbury (famously, the feast of Saintspth and Crispinian.) The
proceedings were adjourned to 18 November 1159 aatteCbury, thence to 13
December 1159 at Canterbury, and Richard sent Sanus chaplain to Lincoln to
bring Master Peter to the hearing. But Richard iVams 13 December 1159 and had
to send essoiners, withesses of his iliness, tae@aury for him; they obtained an
adjournment to 20 January 1160 at London. Thenethsere hearings and
adjournments to Canterbury on 10 February 1160,.doedon on 6 March 1160,
thence to London on 10 April 1160. During this aapment Richard sent two
supporters to bring in Godfrey de Marcy (and thest lanother horse) and Richard
went to the Bishop of Winchester to obtain a morecige certificate; he found
Bishop Henry at Fareham near Portsmouth and hegbhtdeack from there Master
Jordan Fantosme and Nicholas de Chandos as witheissevoce to what the Bishop
had stated in his certificate. (It seems that thi¥ee, and also the Bishop of
Chichester, had been present at the London syntidrea their careers). At London

in April the proceedings were adjourned to 22 MayQ at Canterbury. During the
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50.

adjournment Richard went to Stafford to see then®@isof Lincoln and obtain the
assistance of Master Peter, and sent Sampson &pdachto find Master Stephen de
Binham, whom he found at Norwich. He appeared ait€hury with his clerks, his
witnesses and his friends, and the hearing theo& two days. There was an
adjournment to 6 July 1160 at Wingham, then to Letimlon 6 August 1160, then to
Canterbury on 29 August 1160. Then there was avuaanent to 18 October 1160 at

London.

The lawsuit was now two years old. Archbishopedbald allowed facts and
arguments which seem to have little relation tolthmted issue before him. Mabel
and her advocate did not lack ingenuity. Among meogtentions made by Mabel,
the more virulent passages dealt with the annulcasg. She said that after the death
of King Henry | “... justice was banished from ttealm, and as the madness of those
who rejoiced in overturning the old order grew ewtronger, every man was
provoked to all manner of ill; and her mother Adeli-so she alleges- was separated
from her husband for no just cause, but was castvah violence from his house;
and this was done by the machination of Geoffregh@acon of London, who for a
bribe spared no pains to condemn her undefendedi@imeiard, without even having
received a summons. In this he relied on the suipgothe Bishop of Winchester
who, she asserts, had himself been corrupted thy fiicre; ..." Mabel went on to
say that when Adelicia brought her case beforeBisaop presiding over the Synod
of London Adelicia “ ... demanded justice for thaomg done to her by the

Archdeacon and her husband. But the weight olitycand filthy lucre had sunk the
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soul of her judge so low that he could not risafford her justice ...” She went on
with complaints about the proceedings against hrether being heard in her mother’s
absence, while not dealing clearly with the effetthe further hearing before the
Bishop in which her mother took part, or of thelgip’s decision in synod. When
dealing with Richard’s contentions the apostolusl $Although he alleged many
things in support of his case, he laid specialsst@n the judgment and the sentence
which he said was passed against the mother of IMalibe London synod, where
the divorce was celebrated, by the Lord Bishop ohdhester, then legate of the

apostolic see and vicar of the church of London."

51. Mabel’s main points may be summarized. (1) dgpeement was in fact an agreement
to be betrothed, not an agreement to be marrietipban made by the fathers of the
parties and had been set aside by their agreemgt,efund of the dowry, release of
obligations and full approval by Albereda’s fatlodrthe marriage to Adelicia. (2) A
betrothal is not a marriage, and a marriage is ewhplete until it has been
consummated. (3) A marriage celebrated in Churkbstprecedence over a betrothal.
(4) The annulment did not in fact ever happenAlfrnatively if it did happen it was
not rightly celebrated because Archdeacon Geoffray bribed and gave his decision
without giving Adelicia notice, and Bishop Henrydhlaeen bribed. (6) Bishop Henry

was not the Legate when the case began, Adelicightqustice from the previous
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Legate Bishop Alberic of Ostia who commanded Bishigmry to do justice, which
he did not do because he was bribed. (7) Williach Albereda had a Church wedding
after the annulment and this proved that they wese married earlier. (8) The
decision of Archdeacon Geoffrey was void for lack rwtice and procedural
irregularity. (9) Mabel’s parents were not to blafoenot knowing that the previous
arrangements were effective. (10) On his deathbékib¥ had expressed repentance
for acquiescing in the Archdeacon acting frauddjeintejecting Adelicia. (11) Mabel
(and her children) were not parties to the annutrpeoceedings, were not mentioned
in the decision and were not bound by it. (12) Tad Count of Blois had

investigated the case and decided that Williamikldm were his heirs in Blois.

52. Richard replied to this, and his main point welnce on the annulment decision. He
took other points in answer to Mabel's defencesl e argument got well away
from the real issue. Mabel put many more pointeply, and these are some of them.
(13) If Richard were right the children of King LisuVIl of France would be
disinherited. (14) Mabel was innocent of any sihder parents. (15) Adelicia only
asked Bishop Henry to discipline the Archdeacon @iddnot know he would decide
that the marriage was void. (15) Bishop Henry halibdrately mis-stated the facts
and had misled Pope Innocent Il, and the Popetipeglid not deal with the actual
facts. (17) The Emperor Marcus Aurelius made a ession and legitimized the

children of a void marriage in a similar case.
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53. Archbishop Theobald did not distinguish himsedfa judge in this case. What was he
to do with the allegation that Henry Bishop of Whester had been bribed to grant
the annulment? He was well out of his depth. Herditlreach a conclusion in 19
months and 19 appointments. On most of these artashere had been no hearing
on the merits of the case, only an adjournment. éWlaibtained most of the
adjournments on various grounds, maternity, ilinéss absence of her husband on
the King's service. Richard asserted that she Wity s Richard lost his patience and
left the Archbishop and his court, as he was eutitb do, by appealing, in modern
terms removing the case to a higher court. Arcldpshheobald had been severely
rebuked by Pope Adrian IV in 1157 over his condoicjudicial business. He had
spent his career in crises, and although he hambtedteer the course from his patron
King Stephen to the accession of King Henry Il heswot always in King Henry’s
good favour. He was over 70 years old and had Beelmbishop since 1139. A papal
election in September 1159 produced two rival ppped it was not clear which one
the English Church should adhere to until some tafter June 1160. Until then it
would have been unwise to try to take the caseobétrchbishop Theobald’'s hands
by appealing to the Pope, which would need Kingrferpermission at a time when
the King was considering which Pope he wished toggise. So Richard had been
locked in to Archbishop Theobald and Theobald hadnbconcerned with much

greater things.

54. Richard crossed to France, found King Hengnldl obtained his licence to appeal to

Rome. (He lost a horse worth 16s on the way.) Winerappeared on 18 October
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1160 he told the Archbishop and his opponentstibappealed to Rome and named
26 March 1161 as the date for the appeal. He afieedrchbishop for his writ of
appeal, meaning the apostolus reporting on theepaings; the Archbishop refused
to issue it immediately and gave him an appointmentollect it at Canterbury.
Richard went to Canterbury and received an unsediaft which he was to show to
his advocates for their opinion. Richard took iBighop Hilary of Chichester for his
advice. Then he sent Sampson to Lincoln to seedvi&ster de Melide, and then sent
a messenger to show it to Master Ambrose whom tiedf@t Binham. Richard took it
back to Canterbury where the Archbishops’ clerksised to seal it but gave him
another draft. This too was taken and shown to &feBeter and to Master Ambrose
for their advice and corrections. Then Richard fbtime Archbishop at Wingham and
he sealed it. Then Richard sent his brother JoWiitwhester to get Bishop Henry to
certify to the Pope what he had already certifiedthte Archbishop, and went to
Salisbury himself to get Bishop Hilary of Chichesi® do likewise. John had to go to
Winchester three times to get Bishop Henry's aibent Then Richard sent his
representatives off to Rome: Sampson the chapléaster Peter de Littlebury and an
attendant. He spent £3 6s 8d to outfit them witrsé® and clothing and gave them
£16 13s 4d for the journey: but when they came llbelk had spent another £2 and
he had to pay this back to one of the Bishop otain’s clerks who had lent it to

them.

55. The Pope, who was at Anagni south-east of Reeat, back a brief dated 8 April

1161 appointing delegates to hear the appeal aniledét: and the Pope limited
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56.

appeal rights, so that there could be no appedl alhtievidence and argument had
been received. If there was an appeal at that shegeelegates were to put everything
in writing and send the writings under seal to Fupe. The delegates were Laurence
Abbot of Westminster and, surprisingly, Hilary Baghof Chichester, who was a
witness of the annulment proceedings and had goestificates about what had
happened in them. Appointing Bishop Hilary as aedate seems to have been Pope
Alexander’s way of establishing whether the annulim@oceedings in the London
synod had really taken place. Archbishop Theobakt dn April 1161: if the
prescient Richard had not appealed all the heabef@me Theobald would have come

to nothing.

The Pope directed the delegates to decide rwittniee months, and they were
expeditious. Richard took the brief to the delegatbo gave him an appointment for
6 October 1161 at Westminster. Richard attended kig advocates, his friends and
his witnesses, but the case did not start for tdeges while the delegates attended to
business of the King. After a day’s hearing theesan adjournment to 18 November
1161. Richard tried to arrange for Godfrey de Maryttend as a witness, and sent
John for him, but he was ill and his son came sghace. (John lost another horse on
this journey, value 15s.) At this hearing Richampéd to obtain the delegates’
judgment, showing that the evidence was at lastptet® and he was kept at court
for five days. But completion of the evidence anguanent meant that his opponents
could appeal to the Pope, and they did appeal amdnated 18 October 1162 for the

appeal. The exercise of obtaining an apostolusagas undertaken, with a journey
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to Oxford to receive the draft on 30 November 11&6jgurney to Lincoln to consult
Master Peter, a journey to Winchester to haveateseon 13 January 1162, but the
Bishop would not seal it in the absence of the Abbod eventually it was sealed at

Westminster on 18 March 1162.

57. Richard needed or thought it wise to obtditefe from the Primate and other bishops
to the Pope supporting his position in the appéalhatever was his reason, these
letters must have been important, because Richand t@ great trouble to get them.
Archbishop Theobald’s successor Thomas a Becketnwagonsecrated until June
1162. Robert found the Archbishop of York at Yarith the Bishop of Durham, and
obtained from each a writ deprecatory addressethéoPope. He then went to
Lincoln and obtained a like letter from the Bishityere, then sought the Bishop of
Winchester and found him at Glastonbury, for a lé&téer. Then he sent off his clerks
with the documents to the court of Rome. At thisetthere were two rival popes, but
the Kings of England and France recognised Alexattethat Pope and his Curia
were at Tours. Richard’s clerks attended for 6@sdaefore they got a decision, but
the decision was the one which Richard wanted. Sémence was issued late in
December 1162. They brought back three briefsngjatine Pope’s sentence; one
directed to Archbishop Roger of York, one directedRichard de Lucy the justiciar
and the third to Richard of Anstey. The litigatias far from over: it moved back to

the King and his court.
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58. Richard took the sentence to Richard de Luéy did not act on it, probably because
the King was about to return to England after aseabe of four years and five
months. The King landed at Southampton on 25 Jgnlk63, and was met by a
large assembly of notables. Richard followed tbarcfor three weeks before he
could make fine with the King; this refers to theed to agree with the King or his
officers about a payment relating to the lawsuit, to the conclusion of the lawsuit.
When the King saw the Pope’s brief and the sentbeosas vexed because the Pope
had not directed any brief to the King himself. clitird sent a messenger on the
following day to Pope Alexander to obtain a briefedted to the King, and the
messenger brought it to him at Windsor on 31 Mdrt63. Richard then made fine
with the King and the King gave Richard de Lucyrecept to continue with the case.
The justiciar gave an appointment for pleading@idon on 3 March 1163 (the dates
are anomalous) but when Richard attended withdiiswing the justiciar could not
attend to this plea for four days because he hadtémd a council and deal with the
King's business; Richard was given an appointmenB8i March 1163 at Windsor.
Richard sent his brother John to arrange for RandgpGlanville to attend; Glanville
was later justiciar himself, and he was probablatiend as a lawyer or adviser for
Richard. (On this journey John lost a horse, @@Qs.) But no business was done at
Windsor, as the court had to attend to Robert detMd’s appeal against Henry of
Essex, business was postponed from day to dayystieiar moved to Reading where
the trial by battle took place, and then the juaticnoved with the King to

Wallingford.
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59.

60.

The King then required Richard de Lucy to gthviiim to Wales, so Richard de Lucy
removed the case to the other justiciar Robert &atleicester at London. Richard

could make no progress with the Earl, and did mbtagnew appointment, so he wrote
to Richard de Lucy in Wales, and de Lucy ordere@rQge Steward and Ralph Brito
to do justice. These were men in royal service, metessarily clerics, who appear
from time to time over many years as witnessesotiuhents. Ralph Brito had taken
papers to the King for Richard early in the cabtany years later he was an Itinerant
Justice. Deputing them suggests that the case atabought complicated any more.
The case came before them and presumably theyteepdo the justiciar who

appointed them, because the justiciar and als&itige sent writs to the defendants to
hear judgment at Woodstock. The parties attend¥daatdstock, where the King was
in July 1163, and after keeping them waiting foghti days the King adjudged

William’s land to Richard.

At every stage Richard recorded what he spehhe document becomes very
tiresome, but the cumulative amounts spent aresstiog. He spent well over £300,
and although we do not have national accountsKihg's annual revenue may have
been in the order of £30,000, and Richard spenipeneent of that on his lawsuit. He
had income from his first inheritance, and he beed money from the Jewish
moneylenders who alone could lend at interest, ibig likely that he had other
supporters, possibly Albereda’s Tregoze relatikasny people who had assisted him
had claims on his generosity which it would takargeto meet. He had to pay a large

sum to the King which may have been a relief onSaekville inheritance, and it took
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him years to pay that off. An insightful scholasheuggested that Richard may have
sued on behalf of his aunt or her heirs as wefliaself, and that as the elder stock of
those interested in coparcenary he was entitlesugon behalf of all with similar
rights to himself: a right called esnescy. In ihigrpretation he carefully tabulated all
his expenses because he wanted to get half of laeknfrom the people interested in
the other half of the inheritance. This seems masly possible, but is not clearly
established, and Richard himself did not mentianralatives or their entittlement. It
could explain how the record of expenses was antOwnequer records: he may
have sought satisfaction by throwing more of thedbn of feudal services onto those

with whom he shared the inheritance.

61. Richard recorded all his borrowings from moeegers, and the rates of interest seem
very high, but may have been reasonable when weighth his apparent prospects
of a favourable outcome. In that age there wasimgthke an effective mortgage
security over land, or over anything that was nattgble. The moneylenders were
Vives of Cambridge who charged 4d per week per gaurB7 per cent, Comitissa of
Cambridge, Bon-enfaunt, Dieu-la-Cresse, Jacob efpgeet, Hakelot who charged 3d
per week, Benedict of London, Bruno who only chdrdésd, and Mirabella of
Newport who lent him money after he had won hieaasd charged him the highest
rate again. In 1165 he was again borrowing fromef#kto pay instalments on his

relief, and the rate was only 2d.
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62. Richard paid fees in the Archbishop’s courtleoks and pleaders £7 6s, in the Bishop
of Winchester’s court £9 6s 8d, to Master PeteMetide £6 13s 4d and a gold ring,
to Master Robert de Chimae 13s 4d. In the Kingisrcbhe made gifts of gold, silver
and horses worth £11. He gave Master Peter dehittly £2 and gave gifts of money
and horses to other pleaders and neighbours tajafl8 6s 8d. He paid Ralph the
physician £24 6s 8d, but does not say what forp&ld the King £66 13s 4d, and the

Queen (who issued his first writ) one gold mark.

63. Richard is unlikely to have been treated witlicimdignity by King Henry and his
officers, or by his courtiers. In that age the viayget a fortune in land was to fight
for it, to serve the King in war and receive congdeor forfeited land as a reward.
The King himself spent most of his life in wars aswhflicts, and leading figures at
his court did the same. The pathway to dignity segpect was military; Richard did
not follow it, but repeatedly claimed the King'deattion for processes of reasoning
and debate which were not the usual path to advaee Mabel's husband was
sometimes absent in the service of the king, arsdiéd to adjournment. Richard did
not go the wars; no reason is given and none appédr may have had some
disability. He had a duty to give or provide Knigh®ervice; but there is no reference
to war service calling him away from his lawsuiickard may have paid someone
else to perform his Knights’ Service; he may haegatiated a payment with the

King's officers.
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64. On four occasions Richard claimed the Kingterdton in the midst of more pressing
events: the siege of Toulouse, the King's retutardbur years’ absence, at Windsor
and Reading when Henry of Essex did battle and abdstock when Thomas a
Becket confronted the King in their first publicaghing match, before an assembly of
notables. For Richard to appear at court claimitbgnéion, waiting around until the
King would give it to him, sometimes for days, sémes for months, was not a
dignified situation. He must have been well knawrhis own times, trailing along
muddy roads in all weathers in England and Franeetds wherever the King the
justiciar or the Archbishop might be, with bundles documents and his little
following of witnesses and supporters, sending emgsrs to Rome and hither and
yon, borrowing heavily, spending money and gettiothing for it for years on end.
This probably brought him wide undignified famegaunockery. A very large item
in his expenditure, about a twelfth of the tota, the money he paid to Ralph,
Radulphus medicus regis, sometimes translated §s Rlae King’'s physician but
sometimes less kindly as Ralph the Leech; it sabatsto get King Henry's attention
and time it was necessary or it was wise to payesrio the physician. Soldier knights
who won their fortunes by fighting for the King avalikely to have respected a

litigant waiting about and slipping money to theypician to get some attention.

65. We do not know much about Richard persondlljere are no portraits or
descriptions. In later decades he had sons. Ricaes not complain about his
journeys, and he did not make his record to sehmubardships or his complaints; he

had a different purpose. As a Norman and a freemoRichard was a privileged
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person: an ordinary Englishmen would have hadaiffy moving away from his own
village unless he was carting goods or otherwiseirsg his master, and would be
unlikely to have had resources or motivation favéls. Journeys along mediaeval
roads and across the sea had burdens, discomfatpexils which challenge the
modern imagination: a world without sealed roagslice, printing, signposts,
timetables, clocks, post offices, diaries, notelspgsencils; there were no regular
shipping runs and there was the challenge everytifipding an inn, abbey or barn
to accommodate and feed men and horses, enquriese whereabouts of notables
who were themselves on the move, chaffering withcsgptains for passage and horse
dealers for transport. Information was never rééialeverything took a long time,
forty miles was a long journey for a day, shipsigated by dead reckoning and there

was not much protection from the weather.

66. To dispose of litigation the judicial mind mim& brought to engage with the relevant
issues. To bring this about the litigant must ptssugh mazes of practicalities,
which beset Richard of Anstey with unusual forcdfi€ulties like these are constants
of litigation, and they confronted Richard in indéy. Richard needed determination
to the point of the fanatic. There can have beew ife his time who brought civil
litigation before the King, and even fewer who &efeid decision. Half a century later
the path of litigants was smoother, and relativiciehcy and utility had been
produced by King Henry's reforms, the Writ of Righhe assizes, the jury, a
functioning routine produced by a flow of businesstaff of judges who continued in

office, a known location for the court: generaliystitutionalisation. Access to royal
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67.

justice had become a valued right worthy of clatmgrotection in Magna Carta.
Richard’s persistence and success in the faceant yd# delay, expense and circuitous
process mark him as a rare personality, immuneigoodragement. If litigants in
person ever meet to exchange recollections orgfaimous men, they should toast

Richard of Anstey.

A note on sources.

Richard of Anstey’'s Account of Expenses and docusé&om John of Salisbury’s
Letters appear in Latin and English in “English Isants from William | to Richard I”
Volume I, (1991) Volume 107 Selden Society editgdProfessor Van Caenegem —
documents under 408 at pages 387 to 404. Theref@rences to Henry of Essex and

his trial by battle at documents under 407, pa@dst8 387.

The Pipe Roll Society has been publishing the GRats of the Pipe, records of
dealings in the Exchequer, and other medieval ds;osince 1884. “The Anstey
Case” an article by Dr Patricia M Barnes appeansage 1 of the Society’s Volume
74 for 1960 and states in detail what was then knowith references to earlier

publications.

Dr Paul Brand’s Article “New Light on the Anstey €& was published in (1983) Vol
15 Journal of Essex Archaeology and History at f@@yand contains striking insights
based on study of records of litigation among |agenerations of Richard’s family,
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and other records. Dr Brand wrote the article ach&d of Anstey in the on-line
Oxford Dictionary of National Biography. Dr Pautdhd FBA, now Senior Research
Fellow at All Souls College Oxford and a Vice Pdesit of the Selden Society, kindly
pointed out some misunderstandings in my drafhoalgh as the reader will see, |

have made my own interpretations of material wikdetves many uncertainties.

| have drawn on Pollock and Maitland, “Historytmglish Law Before the Time of

Edward I” 2 ed 1898.

There is a large literature on Henry Il and hisesmand new publications appear

frequently.l have been influenced by general reading bubukhmention:

“Henry Il New Interpretations” edited by Professdtarper-Bill and Vincent, The

Boydell Press, Woodbridge 2007

“Becket & Henry; The Becket Lectures” James J Spige, The St Thomas More

Society Sydney 2004.
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