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Advantages and disadvantages

1. There can have been few stranger things in thé kegfary of New South Wales
than the continuation until 30 June 1972 of théesysof Common Law pleading,
discarded in England in 1875 after evolving plasiesver the previous seven
Centuries. The Judicature System in England wasublmination of half a century
of reform in the procedures and constitution ofg¢barts, prominent among rapid
transformations in British economy, politics, inttysand society in the Nineteenth
Century. With the clamant warning of revolutiondHrance, the end of the all-
engrossing Napoleonic Wars and the enhanced repatise character of the
House of Commons, the British Parliament and comiyshook themselves and
changed the institutions of society; lest a wonsegt happen. As well as reforming
itself, the British Parliament in a few decadesaallly reformed the law relating to
the procedure and organisation of the courts, #taldished Church, municipal
corporations and local government, lower courtgghdtrates and police,



corporations and economic organisations, the ArRyblic Education,
Universities and many other things.

. The successful reforms were based on careful allecamsidered study of the
need for reform and the available options, andaticued attention. The process
of reform was littered with failures, imperfectioasd omissions, and looking
backwards it is marvelous that there were not da@eontent and internal disorder
than there were. We should guard ourselves aganasthronism and against
judging other Ages by the standards of our owngam never fully understand
them. The failures appear obvious; everythingaovith Ireland seems to have
been mishandled, the House of Lords was not disexagsal or reformed until the
Twentieth Century; economic equality of women wawyl deferred and was
incomplete, and their political emancipation did happen until 1919, long after
Women'’s Suffrage in most British successor cousitoeerseas (but long before
France in 1945). The failures are glaring, theceases less obvious because they
were successes. A lawyer who was ending a cards) of 60 years about 1880
must have felt that his professional life had b&eent coping with rapid large
changes in every circumstance of his practice cdinis life.

. | first encountered Common Law pleadings in 1965 large law office or factory
which defended motor accident claims in their heddr All these actions were
tried by jury, and the interval from Writ to heagiapproached five years. It was
hard to grasp that this archaic language was iy dae, especially as it was no
longer used anywhere else, and it was even havdgasp its obscure principles.
They were not taught at Law School, but were reteto only in incidental ways,
as Legal History as if already in the Past. Theyewsart of my legal life for
another seventeen years, always awaiting theirmaipg abolition, agonizingly
slow in coming. They were part of reality and | hadearn them, and for six years
at the Bar | had to be able to write them myself.

. The system was startlingly anachronistic in forrd Eanguage. Anachronism was
harmful. It obstructed interaction among Common L%tates and countries.
Several times early in the Century High Court juglgbserved on anomalies. In
1952 there was a catastrophic miscarriage in LaiBgnk of New South Walef
which the parties unwisely cast their contest tetthnicalities not merits, and
received utterly different answers from the Cowntehand from the Privy Council.

. If you have not known another system you may natesimy perception that the
present system of civil procedure is elegantelikgance is evident from
experience in the earlier chaos. Nowadays the duryeélaw can be found; it has
been collected and is ascertainable and accessibiatutes and Rules of court.
(This largely true, not completely true.) If youetully read the Civil Procedure

2



Act 2005 (NSW) and the Uniform Civil Procedure Ryland the forms, you will
be well on the way to understanding the systens iEhquite unlike the earlier
system, which grew over centuries and was nevegruhe control of any one
mind or identifiable committee or project. To makecedural law ascertainable
was a great advance towards clear thought aboait pemciples as different
subjects to procedure, a distinction which it weadilt to make before the
Judicature Act 1873 (Imp). Henry Maine said in\w@k Ancient Law that in
ancient times the law was secreted in the int&@stof procedure; this observation
has often been applied to the history of Englisiy nd justly so.

. The old system of procedure and pleading driftggtioer over centuries and had
large short-comings and stunning disadvantageBrdtshort-coming was
complexity. It was chaotic and unsystematic, thepct of centuries of judicial
extensions and compromises, small statutory intdiwes, rivalry between courts
to attract business, and changes produced by ch@hisecomplexity brought no
correspondingly great advantage. There was noragsietext which dealt with the
whole subject in a clear way; there could not Ine, the texts were accumulations
of case law. The system could only be understanthe extent that that was
possible, by long study and long experience intmmaclin England Special
Pleaders were a class of lawyers whose practicasted solely of drawing
documents for litigation and advising on their usterwise they did not conduct
the litigation.

. A second shortcoming was the obscure and archaguége of the system. The
use of English in Common Law pleadings was compaaigtmodern; until 1731
the record was in Latin. This was not classicdin,ahe mother tongue of Western
Civilization; it was an accumulation of conventibeapressions, formulas and
abbreviations which could be learnt only by pracgdaw; Latin which would

make Caesar weep and Virgil stammer. When Engleshadopted it was as stilted
as the Latin had been. Trespass to land was smlkenbreaking the plaintiff’'s
close, an awkward transliteration of Trespgsare clausum fregit_atin names of
many causes of action, Pleas and defences weustiad¢ means of referring to
them until 1972, used extensively in the Common Paacedure Act 1899 (NSW)
and the General Rules of Court; the textbooks dap@eanderstood without
knowing them.

. Many documents and procedures were known by Lainas or expressions in
Latin which understood literally said nothing abuaiitat was being referred to.
Some are still in use. Learning Latin would not@aa/ou to understand theQui
tamwas part of a longer phrase which means “as moicthé King as for

himself”; in aqui tamaction a Common Informer claimed that the couoiih
require the defendant to meet an obligation td<iimg and also to pay a penalty to
the Informer; understanding the womgls tamwould tell nothing of that, you just
had to know. Mandamus means “we command” and givasall hint of what the
Writ of Mandamus was about. Certiorari means “tcésified,” and the Writ



required that the record of proceedings in anatbart be certified so that the
Court could deal with it; try the case itself, aaaine the record and determine
whether the proceedings had been conducted lawkailywing Latin would give
only the merest hint of what the process was. M#oguments were referred to by
mysterious abbreviations; a Ca Reageas ad respondendunequired the Sheriff
to arrest the defendant to compel him to appetraraction, a thunder-striking
way of informing the defendant for the first tinteat he had been sued, and in the
Eighteenth Century one of the usual ways of domg(3his was abolished in
1838, in New South Wales in 1839). A Ca(&apias ad satisfaciendumgquired
the Sheriff to arrest the judgment debtor and isgarihim until the debt was paid;
common until the mid-Nineteenth Century. Similgapeessions continued in use
until 1972; Fi Fafieri faciasrequired the Sheriff to seize and sell goods togpa
judgment debt, Ha Hdnabiri facias possessionemgquired the Sheriff to eject the
defendant and deliver up possession of real prpp@rily those who had mastered
the special language could know what these were.

9. A third great shortcoming was the curious and aoccreasoning used to compose
and interpret pleadings and to debate legal issuissdifficult to recapture or
convey the patterns of thought and understandirnghwliere brought to bear in
argument about the sufficiency of pleadings; whethe allegations in a
Declaration actually showed a cause of action whiohld succeed if the facts
alleged were proved, or whether the facts raisedfea were a sufficient defence
if proved. In a case argued on pleadings, the faaits to which argument and the
court could refer were the facts alleged in spargeconventional language in the
pleadings; there was no evidence, and next to ntegbor detail in which the
debate was to take place. Failure could be incdmethe most minor errors in
form or discrepancies in facts, which a modern muedlid not notice or would
correct without speaking of them: and the limitai@n the times when they could
be brought forward and relied on were defectivahenSeventeenth Century and
earlier, and even in the Eighteenth Century, judgeslawyers were able to see
such rigorously confined argument as a satisfadiasys for deciding litigation.

By the Nineteenth Century this was altogether usfsatory; judges wanted to
know the underlying facts; and so also the juddeseTwentieth.

10.A fourth and the greatest shortcoming was thasyséem only applied to
determination of rights in a court which administtthe Common Law; it did not
apply to a controversy or to any aspect of a ceensy which was to be decided on
principles of Equity. For reasons which can bel@xed only by recounting some
centuries of legal history, different courts heandl determined claims under the
Common Law and claims for equitable remedies. Thea) quite different systems
and of practice and procedure. In New South Wélesetwas but one Supreme Co
urt, but its jurisdiction at Common Law was exeeciseparately from its
jurisdiction in Equity. In an action at Common L#wve remedies available were
remedies at Common Law. In a suit in Equity theedi®ms available were equitable
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remedies: with some statutory modifications. Thecpce procedure and pleadings
of each jurisdiction were quite unlike those of ttleer.

11.A court of Equity might restrain a litigant fromaghcing a claim or enforcing a
judgment at Common Law. Part of a controversy migghtletermined in a
Common Law court and overborne by decision of asopfart in a different court.
Until 1854a Common Law court was unable to grant any assatequitable
remedy; the extension then conferred was verydithiThe extension was adopted
in New South Wales in 1857, and there was a fuekernsion in 1957, with little
effect.

12. Until the Nineteenth Century a party to Common L@waceedings, and anyone
else who had an interest in the outcome, was disig@dafrom giving evidence at
the trial, but could give evidence in interlocutayplications. In Equity a party
could give evidence, in the strange way in whicldence was given, by answering
interrogatories before an officer of the Court: Jlnelge did not see witnesses or
hear them, but read what they had said. Enabliagd#nties to give evidence in
their own cases probably did more for attainmenustice than all other
Nineteenth Century procedural reforms together:dases today could go to trial
without the evidence of one or all parties.

13.There were advantages as well as disadvantages.

14.1t was necessary to know, when you started youws,calsat it was about and the
basis of your claim: the claim had to make sense@sunt in a Declaration, and it
was not possible to set out the facts in a dirat#gs narrative and launch out
towards a judgment over the horizon. If your cléited into a count in Bullen &
Leake you could be fairly sure that there was suchuse of action: if it did not,
you needed to address your problems at the beginiham many cases which did
not raise difficult questions of law but requiregtailed consideration of the
evidence the system was easy to use, followingrresitvorn smooth in thousands
of cases. This was so for many motor and industdeident claims: the particulars
of negligence and damages were the important padsll else followed
precedents. Practitioners accustomed to workinlgismway were strongly
attached to the system and saw no reason, hadsomrr¢éo change. There were
many of them.

15.Then too, there were those who found the elaboratml the complexity of the
system interesting, even absorbing. A barristes wad spent decades coming to
understand and work with the system might regrdtrgawith it. It belonged to an
Age when education was education in Classical laggs and pupils composed
metrical Latin verse as a scholarly exercise. Wittlicature pleadings one had to
part with all this and be consoled by crosswordzfesz

16. The greatest advantage was that the division bettteeCommon Law and Equity
in everyday practice kept knowledge of the divisiotheir doctrines vivid. The



Bench and Bar of New South Wales had and still lzagistinct awareness of
whether a question is about a right at Common Lagvat the point where
consideration turns to equitable restraint or modifon of reliance on rights at
Common Law: a distinct understanding that unobskslippage between the two
is a failure to give full consideration.

Practice before 1972

17.At the present day it is usual for litigation iretkquity Division to involve both the
Common Law and Equity; and it is also usual fogétion to involve claims for
statutory remedies which only an arbitrary allomattan place in one or the other.
Little turns on which Division the plaintiff chose nominate when the proceedings
were commenced. If the older system seems chaiiit, 1972 chaos is what we
had. With well-moneyed opponents there sometimes gatellite equity suits
ancillary to Common Law proceedings. If litigadid not have the resources to
support this, they stood or fell on the first dersabout which jurisdiction to
proceed in. Incorrect classification could bringuiee.

18.From 1880 until 1972 procedure in Equity was gelheliie the Judicature
System, but confined to equitable remedies. Plgadivere read strictly. The
mysterious question “What is your equity?” had éoamswered if the plaintiff were
to succeed. Contentious Probate proceedings warveradelled on the Judicature
System. Unless a lawyer limited his practice tmaow range (as many did) it
was necessary to understand both systems. TheGtigt of Australia, where
there was then significant first-instance litigatiosed a version of that System, as
Queensland was the first Australian Colony to adleptJudicature System, and
Griffith CJ had practised there and knew its adages. The Supreme Courts of
the Australian Capital Territory, Papua and Newr@aiand the Northern Territory
were closed to a Sydney barrister who did not wstdad Judicature pleadings. The
division between Law and Equity was deep as thelydiferent modes of trial and
different underlying principle&€ach judge of the Supreme Court was generally
identified with Common Law or with Equity; althouglbme heard both. Barristers
were differentiated between Common Law men andtiauen. (They were men.)
Many were firmly marked with one character or tiieeo and never conducted any
other kind of case, and barristers who always agoidaefore juries used a quite
different style of advocacy to those who alwaysesppd in Equity. Equity was
referred to as the whispering jurisdiction; the@swo whispering to juries. There
was always room at the top, and the true leadettseoBar had no difficulty in
appearing anywhere.

19. There was another small corner, the Commercial €aluist conducted by one
judge, for many years Mr. Justice Bruce Macfarfather of the present Justice
Macfarlan. Commercial Causes were heard withaigguunlike other Common



Law actions. “Commercial causes mean causes ansingf the ordinary
transactions of merchants and traders ...” (Commie@aases Act 1903 (NSW) s
3). If this test was satisfied (and it was oftefbated) preparation for hearing was
closely supervised by the judge, the issues wererasned by means devised for
each particular case, sometimes without pleadihgl,sometimes on particulars
stated in letters or informal documents; thoroughbtydern and relatively
expeditious.

20.1t was usually easy to tell what kind of case yarenvin by seeing who was
appearing in it. If the answer still was not clgau could tell by the way they
folded their papers. In a Common Law case the \Mietadings and affidavits were
on foolscap paper folded once lengthwise. In amtifgase affidavits and
Chamber Orders were on foolscap paper, but Pleadind Decrees, final
dispositions, were on brief paper, about twicewitath of foolscap and folded
crosswise twice. (The Consolidated Equity Ruled Haat they were to be on
foolscap, but everybody knew not to do that.) AiR2e in Equity was lengthy and
elaborate and needed a large sheet of paper. Bsfgieg what the order was it
recited in outline what had happened on each hgday, which counsel had
appeared and for whom, which affidavits had bead,re/hich exhibits had been
admitted and which witnesses had given oral evideSettling its terms might well
take hours in a back room before the Deputy RegistrEquity, who was
meticulous. (There was no Registrar in Equityt piBeputy.) In contentious
Probate cases the papers were folded in the sagnasna Equity, but in Common
Form Probate applications, which were not contestiand usually decided by the
Registrar, the papers were folded a different wgajrg foolscap folded cross-wise
twice. If you put a Pleading or an affidavit o throng kind of paper, or folded it
the wrong way, or put the backsheet at the wroaggylyou would not be able to
file it in the Registry, let alone read it in Cautt is not surprising that solicitors
tended to find some class of business and spexialis. Not least of the
innovations of 1972 was to put all court documemtpaper of the same size and
leave them flat without a backsheet, not to folehthat all: an insight of genius.

The Texts

21.Many texts and works of reference dealt with plegdand they spoke only to the
well-informed. One famous work was Tidd’s Practimest published in 1790, the
Ninth Edition in 1828 in the last years before Reform legislation began in 1832.
The Owl of Minerva Flies only in the Twilight. T$book was strongly
commended to David Copperfield by Uriah Heap: “@hat a writer Mr. Tidd is,
Master Copperfield.” The work was a vast accumatatf case notes and
references and was once very influential, and fafiouits complexity: something
in support of most arguments could be found infidd was admitted to the Inner
Temple in 1782 but until 1813 he was not callethtoBar and practised as a
Special Pleader, with much business and ten &efifjpupils at a time, who paid
for the opportunity to learn to draft pleadings Metpreparing for practice at the
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Bar, where some became eminent. | have never opbisedork and know it only
from secondary sources; although Frank Hutley tpaibout that my arguments
were based upon it.

22.A systematic work was “Principles of Pleading” bgrfgant Henry John Stephen,
first published in 1824 and reaching its Seventhi&din1866. He made the
claim, which seems to have been accurate, thatvdmssthe first publication to
arrange the law according to principles. Anothduakble work was the Third
Edition of Bullen and Leake, Precedents of Pleadnuglished in 1868. These two
works from the last days were valued texts forNleev South Wales Bar until
1972.

23.There were practice books; the one most used wae PFactice of the Supreme
Court...at Common Law” Fourth Edition 1958 by R.E. [éa the Prothonotary:
he also published supplements and books of foivalker gave the text of the
Common Law Procedure Act 1899 (NSW) and referetwesases on it, and other
statutes encountered in practice. That legislatias not a comprehensive
statement of the system; it reformed and restatatyrdetails of the system, but
did not state the system or teach it. Nor did Wadkgractice book.

24.A valuable work was “ Personal Actions at Commow1.61929) by Ralph Sutton
later QC of the English Bar, who cannot have hadqreal experience of the
system and did not show that he knew that the systas still in use. Sutton
described the system as historically past, andritbestit well, for lawyers who
knew nothing of it and needed it to understand wthzd been. Sutton gave the
pleadings in the forms they had before 1832, repheth superfluous formal
expressions. Many pleadings are also set ouéin tinesome length in
Holdsworth’s History of English Law vol. IX page§2to 279.

25.The final work was “Principles and Precedents eBRing in the Supreme
Court...” by Arthur Rath, later Q C and a Judge ef @ourt, published only in
1961 in the last years: the Owl flies again. Thagkwexplained the principles of the
system as actually in use, gave references tdhdredurrent legislation and
precedents and was based on current practice.trihjsuseful work was the only
book which ever dealt in principle with what in fa@ppened in New South Wales.
Arthur Rath lectured at the Law School and the Bsgociation many times and
there cannot have been anyone with a more commheterstanding. He was not
an enthusiast for the system, and like every ddsk he mastered it with great
industry.

Pleadings after the Reform legislation

26.1 will give a general description of the Common Lpmcedure and pleading
system which was in use until 1972, and also sayeiting about its earlier state
before the Reform legislation of the Nineteentht@sn You need some
understanding of the system to follow Law Repamsfthose times. In New



South Wales in the Twentieth Century the systemiwashigh state of reform,
without many strange complexities which existedaatier times. You need to
understand those complexities to unravel earlise ¢aw and | will explain some of
them, but complete exposition of the developmehtdmost 700 years is well
beyond practicality. You may find it difficult taccept that | am describing the
system in a high state of reform, but | assurethaii that is so.

27.Arthur Rath stated the fundamental Rules of Plagatirterms which will serve
very well for today: allege matters of fact and matters of law, state the legal
effect of transactions not the evidence, state ordterial facts, state all facts
necessary for the existence of the cause of adefence or reply, give
particularity so as to show precisely what is aldgclearly and without prolixity.
He went on to state many matters of detail whieias essential to know.

28. The most usual Common Law business, an actionavwdsm for damages
initiated by a Writ of Summons, issued in the narhthe Queen and nominally
witnessed by the Chief Justice of New South Walesjally signed by the filing
clerk. Without greeting or preamble the Queen dgaapmmanded the defendant
to enter an appearance. Judgment could be eriagréefault if the Writ was
served on the defendant and he did not enter aea@ppce. After the defendant
appeared the plaintiff filed a Declaration, whidrresponds with a Statement of
Claim but in altogether different language. | vgdit out two, from Arthur Rath’s
work. The first is a tort claim.

A.B. by M.N. his attorney sues C.D. for that théeshelant by G.H. his servant so
negligently and unskillfully drove and managed aaneehicle along a public
highway that the said motor vehicle was forced @meen against the plaintiff
whereby the plaintiff was thrown down and wounded for a long time was sick and
was prevented from attending to his affairs and peasmanently disabled and
incurred expenses for medical attendance

AND the plaintiff claims £10,000 damages.
29.The second is a claim in contract.

...for that it was agreed by and between the pldiatitl the defendant that the
defendant should sell and deliver to the plairaiftl that the plaintiff should buy and
accept from the defendant 100 sacks of flour ofstrae quality as certain flour which
the defendant had then lately sold and deliverdgd kb at the price of 15 shillings per
sack and all conditions were fulfilled all thingagpened and all times elapsed
necessary to entitle the plaintiff to have suchifldelivered as aforesaid yet the
defendant delivered to the plaintiff as and forfloar so agreed to be sold and
delivered as aforesaid certain flour not of the s@umality as the flour which he had
so sold and delivered to the said G H but of aeriof quality whereby the plaintiff
lost the price paid by him to the defendant forghel flour and the profits which he
would have derived from the performance by the ni#dat of the said agreement by
the defendant

AND the plaintiff claims &c



30.All the allegations were set out in one sentencthuk Rath used punctuation, but
this was a modern touch. There were no particufiisne and place; Rules of
Court required another document containing parisuincluding particulars of
damages to be filed with the Declaration.

31.In the left-hand margin next to the first two linefgthe Declaration the words
“Sydney to wit," established the venue at whichlikaring was to take place. The
plaintiff could elect the place of trial; the Coeduld alter the venue but was
reluctant to do so. On the backsheet of the Daititar was a sharp message to the
defendant: “The defendant is required to pleadtbexmghin 14 days otherwise
judgment.”

32.In logic there are only three kinds of defencaaadrse which denies the facts
alleged or a material part of them, a confessia@haidance, which admits that
the facts alleged are true but alleges other fabtsh show that the plaintiff is not
entitled to the remedy, and a Demurrer which adthas the facts alleged are true
but says that they do not in law entitle the pi#itd a remedy. So too for later
pleadings: all they could do in logic was limitedthe same way.

33.The usual response of the defendant was to filasPl&he simplest Plea, usually
the first Plea, was the general issue: “Not Guiltya tort claim. There were other
forms of general issue. For contract claims, assititbe general issue wéson
Assumpsit,’he did not promise as alleged, and for debt claintigbitatus
assumpsit, the general issue Widanguam Indebitatus,’hever indebted.

34.These are Pleas to the Declaration in tort giveleea
The defendant by X his attornayssthat he is not guilty as alleged

2 and for a second Plea as to so much of the Exicla as alleges that the defendant by
G.H. his servant or at all drove and managed a nvetoicle along a public highway and
that the said motor vehicle was forced and drivgairest the plaintiff denies the said
allegations and each of them

3 and for a third Plea says thatglaintiff's injury and damage alleged were calsg
the negligence of the plaintifiniself.

35.The second Plea denies and compels the plaintfffdee that the accident
happened at all: a hardy denial, usually madeheitactical reason that it made it
prudent for the plaintiff to call the evidence bétpolice officer who interviewed
the parties to prove the identity of the drivexjigg the defendant the opportunity
to cross-examine him. In 1966 Contributory Negligereased to be a complete
defence and became the ground for apportionmestdrobiges. The third Plea
alleging Contributory Negligence was required byla made in 1966 in the last
years of the system, later than Arthur Rath’s bawiil then Contributory
Negligence was put in issue by “Not Guilty,” altlgputhe defendant bore the onus
of proof. The basis was that Contributory Negligem@nt to causation of damage
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and causation was in issue under the general i$baee was little logic in this:
you just had to know it.

36.1f the Plea consisted only of denials there wasooon for the plaintiff to do
anything but join issue on the Plea. In the exangplen there is an allegation in
the third Plea so the plaintiff's Replication istirese terms:

The plaintiff joins issue upon the defendant’stfaed second Pleas

2 and for a second Replication as to so much ofttiné Plea as alleges that the
plaintiff's injury and damage were caused by thgligence of the plaintiff himself
denies the said allegation.

37.Replications might be more complex: joining issaesome denials, denying facts
introduced by an allegation in some Plea and altggome facts. There might be
some further facts which gave a reason why a Rteaat operate as a defence,
such as an estoppel which prevented the defengantdenying what the Plea
denied, or facts such as that the plaintiff wasobelyseas, or in prison, oon
compos mentjgor some or all of the time relied on in a Pla&sing the Statute of
Limitations. A Replication raising such a mattetr @at the facts which disentitled
the defendant from relying on his Plea, in the satyle of language as the
Declaration.

38.Other pleadings might follow. If the plaintiff aljed facts in the Replication which
had not earlier appeared on the record, the defeémaight deny them or allege
further facts which deprived the facts newly alkkgé effect, by a Rejoinder.
Names existed for further pleadings; a Surrejoindérebutter and a Surrebutter. |
did not ever see pleading beyond a Rejoinder, er kgar of pleading that went
beyond a Surrejoinder. As | recall Arthur Rath sgyif further pleadings are
possible the Common Law has neglected to give thames.

39. Eventually this exchange reached a point wheretivais an issue; one side alleged
a fact, the other side denied that fact, and the®an issue of fact for a jury to
determine. (An issue is what comes out.) Sometime®utcome was not an issue
of fact, but an issue of law for the Court to detiere, meaning the Court in Banco,
usually three judges but sometimes five.

40.To raise an issue of law the party filed a Demuymet a Plea:
The defendant by X his attorney says that the datibe is bad in substance.

It is intended to argue on the hearing of the deemnuhe following matters of law:
(Here state grounds of demurrer.)

41.Rules of court required the point of law to beadt This however did not bring
every possible argument out of concealment, becauwg@oint of law on the whole
record could be argued; a defendant who demurréetplaintiff's Replication
and wanted to argue that the facts alleged in g@i€ation if true did not deprive
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the Plea of effect, might be met with an argumbkat the facts alleged in the Plea
did not constitute a defence to the Declaratiorthe defendant might argue that
the Declaration did not allege a cause of actiadlaOn Demurrer judgment was
given on the whole record.

42.A pleading might be expressed in ways which seemoasly oblique. A
Declaration alleging breach of a contractual prenmsa written agreement
necessarily includes or implies an allegation alwhat the agreement means. The
plaintiff usually alleged the contractual promigea@rding to its effect, but could if
he wished set out the whole terms of the writtere@igpent so as to show the
promise in its own wordsn haec verbaOr if the defendant wished to contend that
the agreement did not have the effect alleged ahdat support the claim, he
pleadedn haec verbahus:

The defendant by X his attorney alleges that theeagent alleged in the Declaration
is in these terms...

and went on to set out the whole terms of tire@ment from beginning to end.
What this implied was an assertion that the agreéuhd not contain the promise
alleged; the Plea does not directly say this, bhetéader is to understand that it
contends “This is everything the agreement saystadwes not include the promise
which the plaintiff says it includes.” This altdber oblique expression of the
point was the conventional and only way to také# iteflects the old view of the
material upon which to ascertain the meaning ofitem agreement, and the
present law would require a different pleading. éWlconfronted with this the
plaintiff could not join issue; that would involw®nceding that if the agreement
really was in the terms set out the defendant weutiteed. So the plaintiff must
demur, and take the position that the Plea wasahddlid not allege a defence
because the written agreement really meant thatdfendant made the promise
alleged. The meaning of the document would be detexd by the Court in Banco,
without the body of evidence which Courts have mawme to find irresistible.

43.This is enough to show that there was a world sfalirse different to that of the
present day.

44.Each count in the Declaration could only allege cawese of action. There were
exceptions to this; a series of breaches of the saimtractual promise could be
included in one count; so also closely connected,tas when the acts complained
of were trespasses to the plaintiff's land persmhgoods.

45. Although once this had been impossible, after tafn legislation it was
possible to include more than one count in a Datilam and to plead more than
one Plea, but that did not change the nature afdphg: each count and each Plea
must be sufficient in itself, just as if it wereetbnly one, and must be expressed
with the same strictness. Each count in a Dectaratias a narration of a different
cause of actionfThe second count began again and stated all tteevidach led to
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a remedy, and nothing else: it did not pick up add to allegations in the first
count.

46.Each count in the Declaration had to be self-coethwhen read alone; had to state
completely facts the legal effect of which was tth@tre was debt or right to
damages, and had to state nothing else. A Deidanratis not a connected
document of paragraphs which were context for @diclr: a new narration began
with each count, and it must be complete in itself.

47.A count which contained an unnecessary allegatias epen to objection because
it raised a false issue: because denial of a fasthwvas not material would lead to
an issue which it was useless to decide. Thereawoan for demurrer to a
Declaration which contained surplusage, althougthbyTwentieth Century the
judges had lost patience with technicality and ligweould deal with such
objections by allowing an amendment.

48.There could be no departure in pleading, thahesfacts alleged in the party's
pleading had to be entirely consistent with thegdtions in the party’s earlier
pleading and elsewhere in that pleading. A plegadontaining a departure was
demurrable.

49. In a Declaration only the facts giving rise tolam could be alleged. A pleading
must not anticipate an expected response, or ddabw expected response in
advance. If the plaintiff contracted while an infé#me Declaration could not state
why the contract was binding although he was aanitfthere was no need to say
anything unless the defendant alleged that faatPhea. If the claim was more than
six years old and out of time but the defendantdiaein a written
acknowledgement, none of that could be statedariclaration. Unless and until
the defendant pleaded the Statute of Limitatioesatknowledgement was
irrelevant and the plaintiff need not, must notldeé time limitations. A Plea
relying on a time limitation was a Plea of confeasand avoidance; unless the
claim made was a good one the time limitation wiadavant, so that Plea must
speak as if the claim was a good claim exceptiertime limitation.

50.As for Declarations, so too for Pleas: five Ple&sawot a connected document of
five paragraphs and were not a progressing stateohevhat the defence was, but
each Plea must be complete in itself and contaratts relevant to one defence,
all of them and only them. Each Plea had to stateptetely facts which showed a
complete defence to the count to which it was mdadnd nothing else. It had to
be directed to producing one single and clear ifsudetermination.If there were,
say, three counts and five Pleas, the number e$ hvhich logic could trace
through the pleadings to issues for determinatigghtvbe considerable, and on
each issue of fact the jury was required to mateding.
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51. The Common Law Procedure Act 1899 authorised sleeofi short forms of
Declaration in claims for debt; these were knowthasCommon Money Counts,
and their short forms did not conform with the gah&aw about what a
Declaration mustay. It was open to the plaintiff to plead the cact, performance
and breach giving rise to the debt at length i€hese to do so. The use of
abbreviated pleadings for debt claims was convénoen eventually gave rise to
baffling difficulties.

52.0ne of the faults of the system before the Nindte@entury Reforms had been
that what the general issue was treated as demasgery wide and it was not
possible to know what parts of the plaintiff's odaivere disputed in substance;
there might be facts which were not disputed, aadyefences which were not
denials could be raised under the general issugulRe Generales made by the
English Judges in Hilary Term 1834 prescribed imsaletail the manner in which
iIssues were to be raised by Pleas, and gave teeayessue Pleas narrower
meanings than they earlier had. The Judges soogégtire Pleas to show clear
information about what the defence actually waesEhRules limited the effect of
“Not Guilty” to denial of the breach of duty andjtered Pleas to deny other
matters of fact specifically if they were disputed.

53.After 1834 the general issue “Not Guilty” did n@ve the effect of denying the
inducement, the opening statements of the Deatar&bi the effect that the
defendant drove a vehicle on a public road on wthelplaintiff was and collided
with plaintiff and so forth; it only denied the riggence. In the example given these
were denied in the second PléaPlea denying that the plaintiff suffered damages
was a bad Plea; “Not Guilty” denied the tort andwaken to deny the damages.

54.Another general issue in tort claims was “Not Guidy Statute;” many statutes
gave defences to (usually) public authorities alieved them from the need to
plead at length their reliance on their statutartharity; they were able to rely on
the statute if they had pleaded “Not Guilty”, withalleging the facts which
showed that the statute applied to the action.Refie€ourt required them to
indicate that they were relying on the statute.

55.1n contract claims the general issue widsrfi Assumpsita denial of the contract
and the consideration alleged. This Plea did noy diee breach alleged; to deny
breach would be irrelevant surplusage as therenw@®ntract. A denial of the
breach required a second Plea. To a claim in debgeneral issue was never
indebted, Nunquam Indebitatu’s

56.For a claim based on a deed the general issueNws€st Factun better stated
as ‘praedictum factum non est factum siiutine aforesaid deed is not the
defendant’s deed. Under this general issue trendaht could raise more than one
defence: it could mean that he had not executeddhd, but also it could mean
that the nature of the document had been misremexséo him.
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57.A Plea raising some new matter of defence whichdregn since the proceedings
were commenced was a Plaas darreincontinuancesince the last pleading.

58.1t was important for the terms of each pleadinghtow whether or not it related
only to one specific earlier pleading or shouldded distributively. A Plea to the
first count might be irrelevant to the second,ts@as necessary to state specifically
which count each Plea was intended to meet. AtBldze second count could be a
relevant and complete answer to the second coumtrblevant to the first count;
as Pleas were construed distributively it was aRlad, and demurrable, unless
confined in its terms to the second count. If wthat Plea alleged was completely
true and undisputed, that had nothing to do wighgtoblem.

59.Thus far | have been speaking of Pleas in Bar:sRMach show a defence to the
claim. There were other Pleas. Some were calleat@i Pleas, which did not raise
a defence to the claim but took some objectioméoprocess. Dilatory Pleas were
not issuable: they could not lead to an issuelt&ibip jury or tores judicata the
court decided them and at the most the writ waslye These included Pleas in
Abatement, to the effect that some other persontveltbnot been joined as a
defendant was jointly liable with the defendant aras$ available to be sued; until
1946 this was a ground upon which proceedings doeilquashed. The defendant
was entitled to have the Writ abated unless aBq®s having joint liability with
him were defendants, if they were in New South \Wal&s well as objections
based on the non-joinder of a defendant joindple, there were other objections
based on the misjoinder of plaintiffs who should Im@ve been joined and non-
joinder of plaintiffs who had a joint right withelplaintiff. Objections of these
kinds were greatly modified by legislation in 19&d almost disappeared.

60.A Plea to the Jurisdiction was a Dilatory Plea hyali the defendant raised a
contention that the court did not have jurisdictighPlea to the Jurisdiction must
give a jurisdiction, that is, must say in which ddhe action could be brought.

61. Statutory provisions enabled the defendant to pawyay into court and this was
usually done by a Plea. There were complexitiesraling as the payment was
intended to be in satisfaction of the whole claomof a part of it, or was in effect
an offer of compromise and conceded nothing.

62.A plaintiff might sometimes meet a Plea by new@ssig. A new assignment
specified some part of the facts which, althouglythad not been clearly
distinguished in the Declaration as first framel, dutside the ambit of a defence
which had been pleaded. The example given by Aath was a claim for
wrongful imprisonment; the defendant pleaded aistag power of arrest and
detention, but the plaintiff's case was not thatéhwas no power to arrest him, but
that he was detained for longer than was necess#aycould not deal with the
limits of the power of arrest in hideclaration; it was irrelevant there as his prima
facie entitlement was to his liberty and any powfeairrest had nothing to do with

15



the case unless and until the defendant relied oWwhen the defendant pleaded a
statutory power to arrest and detain, the plaictifild new assign his claim to the
period after a reasonable period of detention, gfattie period of detention which
had been covered by the general language of himdéon.

The system in England before Reform legidation

63.1n Mediaeval times courts imposed limitations orawitigants could do which
were directed to producing one issue and one 3slyson which the action was to
be decided. In that Age there could only be oniencta count in a Declaration.
There could only be one defendant, unless the chasone for which more than
one person was jointly liable; only then could ¢hbe two or more defendants. (If
a married woman were plaintiff or defendant herdamsl had to be a party too.)
There could only be one Plea or Demurrer to thdddation. The defendant could
not plead more than one Plea; if he had several detences he had to pick the
best one, and bid farewell to other prospects ofeseding. In effect the Court
delegated most of the process of decision to thiepdy compelling the plaintiff
to chose one Form of Action and rely only on that,cand compelling the
defendant to pick his true and best defence arathrer. If it was a good defence
any other was irrelevant: if it was not he shoudt Imave told the judges that it was.

64.1f there were a Demurrer the case was decided iipand the point of law
disposed of the case. There was no room for alieesa and no room to say that if
the point of law was not correct the party alsoie@that he took any part in the
facts at all. As an extreme example from a crimgzade, Chief Justice Jeffreys,
infamous for distortions of justice in the intesest King James Il, heard a case
where the accused was indicted for treason. Tbesad, who was a barrister, told
the judge that he wished to demur to the indictnagick contend that the facts
alleged did not constitute treason at all. Je#fregrned him that before the
Demurrer was recorded he should consider thaeixamurrer did not succeed he
could not plead over, and the only course whichHcc@llow failure of the
argument was immediate conviction and sentencdason; there could be no
jury trial. This was probably good law at thaté&im

65.Courts and lawyers found ways to escape the sgwdrihese restrictions: much
complexity and obscurity resulted. As time pass$edftinction of the jury changed
from reporting on the issue to deciding it on enicks and the imperative to reach
one single issue lessened. The pleading systenysimgtained structure imposed
on it by the need to produce a single decisivesisalthough modifications
encrusted that structure. The system was usuadlyeal not by changing it but by
allowing evasions. The usual response was to fleadeneral issue, go to trial
with a jury and seek to raise as many points undkiur of the general issue as
could be achieved in the presence of the jury.
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66.In the time of Queen Anne legislation allowed tie¢ethdant to plead more than
one Plea; he had to obtain leave of a judge btttha given for the asking. (It
long remained impossible to plead more than ondi¢&tion to each Plea.) By that
time the narrow restraints had been evaded by altpav number of defences to be
raised before the jury under the general issue.

67.I1n Mediaeval times pleading took place orally beftite court. Writs took many
forms: some commanded the defendant to appearebferCourt and some
commanded the Sheriff to bring him there, whichubeally did by taking bail.
When the parties were there the plaintiff was catie to state what his case was,
and he or his counsel orally told the Court hisystm Latinnarratio, in French
conte in English Declaration. Then the defendant wadked on to state his case
and he did so; his Plea. What the parties saiddsasissed for its sufficiency. The
Year Books record discussions at this stage, ambtlasually state the outcomes
of cases, which may be found by searching the Rdli& judges entered into
discussion with the party, or with counsel or watich other, so as to arrive at what
was truly involved: the issue which would decide ltigation was put into form
and the judges caused their clerks to record thercourt’s parchment Roll. This
did not always take place on one day: counsel nagktfor and be given time to
talk to his client, or to his opponent, before plieg: an Imparlance. Then the
parties were given another day when the proceediegs to continue: a
Continuance. If the plaintiff did not appear thex@s a Discontinuance. If the Court
decided to dismiss the proceedings the parties te&téGo without day.”

68. Formality came to dominate the process. Pleadirege spoken with studied care,
standard forms of expression were establishedcandsel spoke or tried to speak
in forms which had worked before and were knowhéaaufficient, ready for the
clerks to record. The pleading was dated as olaisteday of the Term, and until
then the Roll could be amended. After the Term drilere was great reluctance to
allow amendments, and the judges did not do sope¢xeeases limited by Statutes
of Jeofails, a strange word which may represeat §u faut” or some such
expression. It seems that about mid-Fifteenth Ggrihe parties were exchanging
written drafts before reading them out in Court.

69. Pleading orally became obsolete and in Tudor titneparties gave their written
pleadings to the clerks of the Court to copy iti® Roll without droning through
them before the Judges. (There is an exceptionaxything in this subject: in the
Court of Common Pleas, where only Serjeants, sdmiorsters could appear, the
pleadings were read out or mumbled through befeeltdges until the Nineteenth
Century.) When the pleadings established the issuiext all the entries on the
Roll were copied into a Record to use at the ti@hen pleadings were oral there
had been opportunity for consideration there aed whether the court would
accept what was said as a good pleading. Whenehadipgs were delivered in
writing an extended opportunity for consideratidrobjections was created, and a
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pleading was much more exposed to possible arguenieaitit was bad. There
were traces of Mediaeval orality in pleadings uthid end.

70.How the jury came to be the decider of facts isedting | pass briefly: by late in
the Thirteenth Century jury trial was the usualltaf facts, by no means the only
method used. The court ordered the Sheriff of thenB/ where the venue was laid
to bring a jury of men of that County to the Caworspeak of the facts in issue.
Where was the Court? The Court of Common Pleasaivesys at Westminster, as
Magna Carta seems to require. The Court of Kinggadh was wherever the King
was in England, forever on the move with the Ko in theory presided in the
Court. The Roll recorded the proceedings@sm rege ipsdyefore the King
himself, but after King John he was never thereepkéor occasional ceremonies.
A command to the Sheriff in, say, Somerset to bangry to Westminster, or to a
Court which might be in, say, Yorkshire or mightvbanoved on by the time the
Sheriff and the jury got there, was not easy tomgrwith in the Medieval period,
or until the Railway Age.

71.1f the jury were brought to the Court the trial kquace before the Court, all four
judges: trial at Bar. This was never frequentleRwf venue required trial by a
jury of the County where the cause of action arddeese Rules became encrusted
with technicality. They do not seem to have hadgsed much difficulty in New
South Wales. Usually the trial took place in theuty where the cause of action
arose, before a Commission sent there to hearetedniine pending judicial
business. A Writ ordered the Sheriff to bring gjfrom the County to the Court by
a stated distant day unless soonési, prius a Commission came to the County.
The Commission’s primary concern was to hear aldpgg criminal cases, to do
which they had a Commission of Oyer and Terminer @aneral Gaol Delivery.
They had another Commission to hear civil busin@$éisi Prius commission.
(There could be a Commission which was specialgaraicular indictment, and
the King or his officers chose who was to sit gmigreat oppression in the hands
of a tyrant such as Henry VIIl.) The Commissiorswat the Court and was not a
permanent institution: it was authorised to heaesan a circuit of Counties within
a stated period; when that time passed the Conunis® longer existed. The
persons commissioned included magnates and wodhtée County and several
Judges, and a second group of less exalted peasensiated with them, clerks
who were there to make the records. (Hence tleeAdkociate.) There had to be a
guorum present from each group. Only one or tw@dsdand their clerks actually
heard the cases and did the work and the other @Gxsiamers did not attend or left
after the Assizes opened. The trial took placejuhegave its verdict and the
Associate wrote it into the Record in plain Latime Record with the Associate’s
note known as the Postea was sent back to the @bert the Circuit ended.
Afterwards,posteain the Court’s next Term the plaintiff asked jedgment and
the Court gave judgment on the basis of the verdireals by jury were known as
trials at Nisi Prius.
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72.In the courts at Westminster there were four Tameach year, Hilary, Easter,
Trinity and Michaelmas, each for about two or ghweeeks. At first they were
fixed by a calendar of Church Festivals and aftanynchanges they were fixed by
statute. The court sat in Banco only during Terangl as this came to be too little
time there were also sittings out of Term at Setgdnn, where the judges once
lived. Much business which notionally took pldiefore the court had to be
attributed to a date in Term; even when pleadimgsecto be documents filed with
court officers, they had to be attributed to a diatine next Term, and might not be
effectively dated and call for response until salvaronths after they were actually
delivered. Waiting for days which were only nonlinaignificant caused many
pointless delays. Weeks might pass between vadatentry of judgment, and the
losing party could spend that time doing mischi€fiese complexities were
abolished in 1832 in England: they do not seem &vhave had much influence in
New South Wales.

73.The history of the Common Law until the Ninetee@tmtury can be seen as the
history of the Writs by which litigation was comnoed. There were scores,
perhaps hundreds of different originating Writa.the earlier centuries each writ
related to a specific class of claims, without rdoemevolution so as to cover any
other. Associated with each Writ was a body of pdagal law appropriate to the
time when that Writ first came into use; includimgdes of trial which as the
centuries passed became obsolete and were no Ieeygeded as appropriate for
determination of rights. Courts and lawyers resigohnby modifying and extending
the claims which could be remedied by some mosdyiatevised Writ. The
intellectual processes by which these extensioms wade can be seen
retrospectively as devious or ridiculous, but teatot how they seemed at the
time; they were means to achieve justice and toenaavay from some form of
process which was no longer seen as achieving it.

74.0ne intellectual process which brought about mdranges in the law was the
legal fiction. An allegation which in earlier timéad been essential came to be
regarded as not essential; the pleadings stiljatlet but the judges did not require
proof of it. Any objection that it had not been proved wouldiawed aside. The
use of legal fictions as means of law reform cdadcextremely creative. This can
look ridiculous in hindsight, and Dickens mockedmiany good results were
achieved by treating allegations as fictitious.

75.Another process of change was to treat a statacts fvhich was closely similar to
one for which there already was a remedy as intanbe the same; and extend the
remedy to it. Indeed this process still continu€lere was authorisation of a kind
in a Statute of 1289n Consimili Casymeaning “in an altogether similar case”.
This authorised the Chancery to issue new Wrigrmlar cases to one for which a
Writ already existed. It remained for the judgesi¢cide whether the remedy
actually extended so far when the case came b#fere. Actions on the Case did
not always follow the procedure in the Statute tradjudges did not always
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expressly rely on it. Most of the Common Law renesdn contract and tort which
were actually alive and significant in the Eightieeand Nineteenth Centuries were
Actions on the Case. The Writ of Trespass was thie M/ which to recover
damages for what we would literally recognise asgasses, injuries to the person
or the property of the plaintiff. This Writ was cparatively modern in 1285 and
was the Writ to which these extensions were maalkjta procedural advantages
included that issues of fact were tried by jury.dyensions which may not all be
traceable, Actions on the Case came to be availabladirect damage to property
rights, such as nuisances. They also came toebeethicle for enforcing claims
based on breaches of contract. By Tudor time®tvais an action on the case for
slander, and an action on the case for breacltofhtactual promise. The torts
which are everyday subjects of modern litigatiomenestablished by the
Eighteenth Century as Actions on the Case; mostfgigntly in retrospect,
negligence.

76.1n the Action on the Case for failure to perforrmttactual promises a factual
element which had to be alleged, but soon becaegsafiction, was that in
addition to making the contractual promise the deéat took it upon himself,
assumpsit super seneaning promised that he would perform his caidic
obligation. The doctrine of consideration grew olutlevelopment in detail of the
kinds of contractual obligations which the courtsgvprepared to enforce. By
Stuart times the promise to perform the obligatiad become implied or fictitious:
“Every contract executory importeth in itself as@spsit.” The action of
assumpsit was extended to claims for debt, circumnvg the old Writ of Debt and
its strange procedures; a debt could be claimeahbdction on the Case, and the
issues of fact tried by a jury. These actions vkei@vn asndebitatusassumpsit
meaning that the defendant, being indebted, toogonh himself to pay his debit.
The allegation of a promise to pay a debt whiclentise existed soon became a
legal fiction.

77.For some Actions on the Case there had earlier lmeadies with procedures
which litigants found it expedient to avoid. Irethmes of King Henry Il and his
sons few remedies were available in the King’'s €tmrrwhat we would classify
now as contract claims. By the Writ of Debt songhly specific entitlements to
be paid money could be enforced, but the meansabintas Wager of Law; the
court decided which party had to wage his law, ttwadl party had to produce a
number, perhaps 12, of oath-helpers or compurgatoeswould swear that the
debt was due, or was not due. If the defendantymex the appropriate number
and they all pledged their oaths in support of hith formulaic exactitude he
could defeat the plaintiff.

78.Naturally when some more rational mode of trial \aaailable to plaintiffs they
used it. However the Writ of Debt continued toséxintil 1832, and occasionally
some hardy or foolish litigant employed an obsokaian of Action, evoking a
flurry of scholarship into its procedure. By thentieenth Century the Common

20



Law was dragging a huge tail of Writs and procesguvhich theoretically might be
used and occasionally were, while in each Age, gimgnfrom Age to Age, there
was a body of procedural law which had currentityta

79.For litigation relating to land titles there was#rer body of Writs and procedures,
even more complex than those for debts and damdgjyekegislation in terms now
lost Henry Il created procedures by which recetviagurial changes of possession
of freehold land could be reversed, putting theassessed back until dislodged by
some other process in which title was determinBae best-known of these was
the Assize of Novel Disseisin; there were othelge Writ of Right was for
litigation to determine title to land of which tkéng was feudal lord; Henry Il also
used it to bring before the King’s own court tifbeland held from mesne lords.
This use of the Writ, known from its first word Bsaecipe was stopped by Magna
Carta, but later in the Thirteenth Century the R&@urts devised another Writ,
not mentioned in Magna Carta, by which title teefreld land could be determined.
In the Fifteenth Century amidst the Wars of thed®sadbe Common Pleas devised
Ejectment, an adaptation of the Writ of Trespasgwprotected the possession of
leasehold tenants: in Ejectment they could recpessession, whereas earlier they
could do no more than sue for damages if theirltadd or someone else ejected
them. The older procedures became impenetrably lessrgnd by the use of legal
fictions it became possible to adapt the more mogescess of Ejectment to
disputes relating to freehold titles.

80. A plaintiff who wished to claim title to land grat a lease to someone only
nominally interested, and the nominee brought B)jeat against another person
who was only nominally interested, alleged to hatldler a lease from the
freeholder whose title was challenged. That othppesed lessee wrote a letter to
the freeholder who was the true defendant to tfezethat he had been sued for
possession of the property which he had leasethéhdid not propose to defend
the action himself and that he felt that his lessmuld know; and signed “your
loving friend.” Use of this device had not gonefonvery long before the
supposed lessees and their leases were entirebnft The true defendant who
received this letter from someone to whom he hadmifact granted a lease, of
whom he had never heard because he was a fictpeng®n, was then in the
guandary that unless he did something the Sheatfldvarrive at the land with a
Writ of Ha Fa and eject anybody there. So hepvastically compelled to apply
to the Court of Common Pleas for an order addingds a defendant, and he got
that order on terms that he must not deny the s\aamd process which were
fictitious. As time passed conventional names eegfgr the nominal parties; the
plaintiff or claimant was usually John Doe andfing defendant was Richard Roe.
As Richard Roe did not a file an appearance therdizint referred to in Law
Reports was the freehold owner against whom thmalas really brought. This
Is what lies behind mysterious case names sucloasiBm Black v Whiteread as
“Doe on the demise of Black against White.” By Highteenth Century this Form
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of Action which originally protected leasehold irgsts was usually employed in
disputes about freehold titles, with fictional leasFor all its strangeness,
Ejectment produced good effects.

Recurring difficulties before Reform legisation

81.Before the Reform legislation, and still to somé&esex later, there were recurring
difficulties about things which are now relativaiynple. | will mention some
difficulties: and glide past many more

82.For each Form of Action there was a general issidea which denied the central
matter of the plaintiff's claim. “Not guilty" in #rt claim denied the breach; for
example, denied the negligence alleged ( althoumghthe Nineteenth Century
there were few negligence actionsNloh Assumpsitineaning he did not promise
denied the central matter in an action of contrélesese Pleas acquired
conventional meanings much wider than their litenaanings. By the Eighteenth
Century it had become usual for the judge at taalllow a wide range of matters
of defence to be debated on the general issueidsthat it was not possible to
understand what defences and issues were to leel iaishe particular case.
Blackstone, writing soon after mid-Century said tiés practice had developed
recently. The indeterminacy of the general issug praminent among the
difficulties which led to the Reforms of 1832 aiadielr.

83.The record stated much more than the pleadingwxlitded a long detailed
narration of events which were taken to have happé&efore the Court, but had
not actually happened for some centuries, incluthmgarlances and Continuances
at intervals in the pleadings, which had not tatgurred but created entitlements
to fees for the officials who entered them in tlal RHoldsworth gives lengthy
examples in Vol IX pages 262 to 279, and Suttorlagnp them at length, and gives
relatively simple examples of records producingsasne of fact (at pages 76 to 80)
and an issue of Law (at pages 97 to 102) and midogy extensive examples. Some
skill was needed to see which parts of the recelated to the instant case and
which were merely formulaic. Many expressions aeguired meanings different
to their literal meanings, or had become superumut still required to be
included. In an action for damages for trespas®thad to be an allegation that the
trespass took place et armis et contra pacem regigith force and arms and
against the King's Peace; it was quite unnecegsaskiow that there was a breach
of the Peace or that any weapon was used, but itdloese allegations was to incur
failure. Every word of the whole record had to leefect; statutory ameliorations
began in 1664, but were never adequate. Nineteeatitary Law Reporters often
set out the pleadings extensively: their readeesie@ to know that the formulation
had passed challenge, or that it had failed. Tleagth and superfluous complexity
baffle the modern reader.
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84.The process for commencing an action and carryitjthe point of appearance or
default of appearance was almost impenetrably cexaphn original Writ in the
appropriate form of action was only one of many mseactually in use. Each of
the three courts had an array of further meanspme of which there notionally
was an original writ but it was a fiction. If thkefendant was already in custody in
some other matter no writ was necessary to bringldafore the court and he could
be proceeded against by Bill. Officers of the camjbyed a privilege of being sued
only in that court, for which there was specialqass. Each court had its own
process commencing proceedings by arresting thendaht, and in some cases he
could be released on bail while in others he coold The Crown commenced
proceedings by Information and not by Writ and Reation. The Exchequer had
process peculiar to itself. A table from the remdithe Commissioners in 1829
given by Holdsworth vol IX page 249-250 gives, floe King's Bench, the Original
Writ and four classes of Bills, some with subcatezg) for the Common Pleas
three classes of Writs and two classes of Billsfanthe Exchequer six different
processes. Tidd’s Practice used 154 pages to Hesbe process up to appearance.

85. Amendments were difficult to obtain.

86.S0 too were adjournments in the course of the tiddintiffs often had to
discontinue when some problem arose which showadltle facts in the
Declaration were not exactly supported by the ewsdeeven though the evidence
showed another good cause of action. A non-sait,sequituclamorem suughe
does not pursue his claim, ended the proceedingy®utijudgment on the facts,
and the plaintiff could pay the costs and sue afjdimrere was still time. This was
explained by Windeyer J in Jones v Dunig59) 101 CLR 298 at 322 to 332.
Until 1972 the defendant could ask that the plHib& non-suited: if the plaintiff
argued this application he impliedly agreed thawvbeld be non-suited if his
argument failed, but if he refused to argue itdeéendant had to decide whether to
ask for a verdict by direction, for which he hadytee up his own opportunity to
call evidence. This scene of forensic manoeuvm®ws closed: the defendant can
only ask for a verdict by direction, and can ontystb when all evidence has been
tendered.

87.Another recurring source of technical problems thsconstitution of the suit and
the joinder or non-joinder of parties. Legislatiaril946 largely ended these
problems: not completely, as some may still be entared. Joining Third Parties
and Cross-claims against Third Parties were natiplesuntil Twentieth Century
reforms.

23



88.

89.

90.

91.

Another recurring source of problems was the dedeh@ho disobeyed the Writ
and did not appear. For many centuries this wiasihsolved and process could be
frustrated: the defendant could be outlawed fochigtempt, with large
disadvantages for him, but the case did not gadgment. Early in the Eighteenth
Century a better process was authorised by stalt&725 legislation in some
cases authorised the plaintiff to enter an appearamthe name of the defendant on
proof of service of process. There were later ckangnd a similar device was
adopted in New South Wales. However satisfactooyipron for default judgment
in the absence of an appearance was not madel868l in New South Wales
1853 by the Common Law Procedure Act 1853 ss 224drthe Reform

legislation produced an efficient system much ag,mocluding the Specially
Indorsed Writ claiming a debt, the Plea to whicH t@be verified on oath.

The problem of the non-appearing defendant wasiivented in various ways.

The courts of the City of London invented Foreigite8hment, in which process
was enforced by attachment against any goods tloaeign (meaning non-Citizen)
defendant had in the City. This was abolishedthyute in 1852, but reinvented by
Lord Denning one morning as the Mareva Injunctiémother was the Bond and
Judgment, in which the lender of money took a bmyahich the borrower
appointed the lender his attorney to accept sereit®r an appearance and confess
judgment for the debit.

The strangest circumvention of all was the BilMifldlesex and Writ of Latitat.
These could have a long explanation, but theirtskféect was that the defendant
was arrested on process which asserted, quitedily, that he had been sued in a
Writ of Trespass and had been in custody in thgKiBench prison in Middlesex
or on bail, had escaped or broken bail and couldadound. The first the
defendant knew of the proceedings was that theifSamested him: to get out he
had to give bail, and entering an appearance wasdition of bail. The earlier
steps were fictions: even the original Writ was tadien out unless the defendant
made a technical objection to its absence. Defdrdsdten responded by giving
fictitious bail, with sureties who actually ownedthing. The Common Pleas
invented a similar process based on a fictionattijent action. Until 1832 these
were common ways of commencing proceedings, edpyeicialebt claims.

Another recurring source of difficulty was bringitmgether claims with cross-
claims and set-offs and obtaining one decision whiad regard to all of them
together. Until the time of Queen Anne cross-axtivere and could only be
separate proceedings and cross-claims could wélehed and enforced at different
times: the fact that the plaintiff owes you monewf course no defence to his
claim that you owe him money. People in someiglahips such as partners and
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co-venturers found their way into Chancery, whiaduld deal with all entitlements
together. Set-off was first invented to assisttdiehget out of prison and enlist in
Marlborough's Army, but bad legislative draftingdeaset-off available to all. The
Reform legislation gave shape to process on crlagss. Set-off remains a
technical and obscure subject in our own day.

92. At first a Declaration could contain one count only, and toaint had to be within
the Form of Action in which the proceedings hadrbeemmenced; even small
differences could take a count out of the Form atiéf. Multiple counts began to
appear in Stuart Times, restatements of essentielgame cause of action in
several different ways. Until the Forms of Actmere abolished there was very
limited scope for including more than one countlusion of diverse claims in one
action was not possible until 1852.

93.Colour or express colour was a device by whichdfendant’s Plea attributed a
good but fictitious case to the plaintiff on onetpa the plaintiff's claim so as to
present clearly an issue of law which the defendasited to take on another part.
By the Nineteenth Century this device had almosddbut it was expressly
abolished by the Reform legislation.

94.A special traverse introduced into a Plea, madeesspand expressly denied some
state of facts which a general denial would haveatk It made the defence more
explicit and extended the pleading by an additicdlm@ument. There was always a
slight air of doubt about whether a special trawavas correct, or was necessary.
The Reform legislation abolished this device.

95.Many examples of pitiless logic applied to pleadiage given by Holdsworth 1X
pages 278 to 292T'he point intended to be raised could be blankiscabed from
all but those fully instructed in the system. Usu#ie decisions in Holdsworth’s
examples are extremely difficult for a modern miadjrasp; lawyers and judges of
past times had a capacity to observe distinctiavs within the grasp of few, and
Rules which appear logical and simple producedibgffesults. A late example
was taken from a report of the Common Law Proce@ammmissioners in 1830:
“In another case where the plaintiff brought hisacon a contract to deliver
goods, though he took the precaution of statimgtivo different ways; viz. in one
count, as a contract to deliver within fourteengjand in another, as a contract to
deliver on the arrival of a certain ship, yet heswansuited, because at the trial it
was proved to be a contract in the alternative;ighto deliver within fourteen days
or on the arrival of the ship; and he had no couattrgj it in the alternative. The
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cause of action however was the non-delivery ofjivads after the expiration of
the fourteen days, and also after the arrival efissel, so that the variance was
wholly immaterial to the real merits of the case."

96.In many cases, probably the great majority, littgatid not involve themselves in
complexities or in debate about pleadings and thdficiency, and conducted
themselves so as to get their case to hearingéaffudge and jury.

97. The mentality of that Age attributed precisionaaduage which we no longer
believe it has. Professional opinion supportingdystem was extravagant in its
respect and praise for its logic and precision@teh referred to it as a science.
Those who proposed reform contended with strongmse@vprofessional opinion.
Their arguments were adorned with some pointed eryclsee Holdsworth IX
Appendix pages 413 and following, including the d&ry Rhyme composed by the
Reporter Adolphus for imaginary infants with thesary names Fi Fa and Ca Sa:

Good Mr. Doe had done you no harm
When you ejected him out of his farm;
Fie on you, naughty Richard Roe,

How could you break the closes so?
The Process of Changein England

98.From 1832 onward extensive changes were made aeguoe and pleading in the
superior courts in England. The process of Refoontinued for more than forty
years until the system was discarded by the Judie#ct. Earlier reform
processes which began about 1810 abolished maegusanoffices and substituted
salaries for entitlements to fees, and so dimidstenomic interests in older
practices and institutional impediments to reform.

99.When Reform began the width of the issues whichfaralant could raise under
the general issue, and the opportunities for takhegplaintiff by surprise, were
seen as prominent parts of the need for ReformigAificant event, by no means
the first call for Reform, was a speech of manyrean the Courts of Law by Lord
Brougham in the House of Lords in 1828; he expldimbaracteristically in
language on the verge of ridicule, how many difiéidefences might actually lie
unstated behind the general issue. In 1825 Heglny $tephen had published the
first edition of his Principles of Pleading. He bate one of the Commissioners
whose six reports were the basis of reform legsidbeginning in 1832. In the
Commissioners’ view reform lay in the directionliofiting the effect of the
general issue to what it literally meant, and raggiother defences to be specially
pleaded. (In New South Wales Forbes CJ had invemtifferent solution, in
which the general issue could be pleaded but peatie of the defences actually
relied on had to be stated also: a less technidatisn.)
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100. In England the work of the Commissioners produbteddniformity of Process
Act 1832, the Limitation Act 1833, and the Regulzenerales of Hilary Term 1834
by which the judges adopted recommendations o€tiramissioners. The
principal effect of those Rules was that the gdnssae was limited to what it
literally meant and special pleading was requirethany cases where earlier it was
not. In principle and in theory this led to clarégd precision in defining issues,
and to fairer trials. In actuality it brought abautorrent of cases about the
sufficiency of pleadings, in which old complexitgre brought to bear on far
more arguments than they had earlier been. A diffiavhich soon emerged was
drawing Replications to the elaborate Pleas wheflertants filed. In effect the
courts allowed a general issue Replication (namedsasons | cannot explain as
the Replicatiorde injuria) Earlier there had been much technicality alboist
Replication, but the technicalities disappearedeutide strain.

101. The Uniformity of Process Act 1832 abolished thenf®of Action and reduced
the methods of commencing Common Law litigatioa imple few, mainly the
Writ of Summons. This Act was not adopted in Newuth Wales and was not
needed because Rules of Court made by Forbes Giready given the Supreme
Court uniformity of process. The Legislative Couradopted some Imperial Acts
which made procedural reforms, but not this ondzrgland a further Common
Law Procedure Commission reported in 1850, leatbrtpe Common Law
Procedure Act 1852 which carried the reform prodasforward, ended the need
to specify a Form of Action in the Writ, ended iicts and banished Doe and Roe.

102. Abolishing the Forms of Action assisted thoughtudlibe law to focus on what
we now think of as important classifications, wiegth claim is in contract and
what is the law of contract, whether it is a clasnm tort and what is the law of
tort. In our Age, whether or not a claim fits wittsome Form of Action is not
likely to have much influence on a conclusion abehéther there is a remedy. We
see things that way because we have had 180 yefieztour thinking from old
characterizations; that freedom could not be aguewn one lifetime, and the
importance of the Forms of Action for reasoninguthibe law and its development
continued for a long time, and may not have whedigished.

How the system reached New South Wales

103. Adoption in the Supreme Court of New South Wale€ommon Law
pleadings took place in curious stages. Simplysfpasing the system from
England to New South Wales worked many simplifmasi. There were three
superior courts at Westminster, and other Commam ¢@urts in London and
Counties Palatine, and inferior courts throughaugl&nd. Each court had its own
history, legislation, practices and habits. Theesior courts had originally had
different main subjects of jurisdiction, althoudjiete were many overlapping areas
and each contrived over the Centuries to bring nmi¢he business of other courts
to itself. Their distant Mediaeval origins madgition including criminal
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litigation in which rights of the Crown were invee the concern of the King’s
Bench; the Common Pleas, where proceedings weerggnslower, more solemn
and sleepier, had as its concern litigation betvgedrect and subject, especially
relating to land titles, and the Exchequer hadrecem with the revenue rights of
the Crown: it also had equity jurisdiction and wegarded as the appropriate court
for litigation about rights in the Established CtturThe Common Law powers of
all these Courts were given to the Supreme Cooird, maze of Rules and practices
special to each court did not apply here. The lato and Charter establishing
the Supreme Court provided for Rules of practiceaganade by the Privy Council,
and by the judges here subject to confirmation.

104. By the New South Wales Act 1823 4 G 4 ¢ 96 s ZSipgreme Courts of New
South Wales and of Van Diemen’s Land “...shall haegi@zance of all Pleas,
Civil, Criminal or Mixed, and Jurisdiction in alldSes whatsoever, as fully and
amply to all Intents and Purposes ...as His Majestgarts of King's Bench
Common Pleas and Exchequek\gstminsteror either of them, lawfully have or
hath inEngland...” Then s 9 makes the Courts “ Courts of Equignd shall
have Power and Authority to administer Justice thad_ord High Chancellor of
Great Britaincan or lawfully may do withifengland” There were separate
conferrals of jurisdiction, and provisions for éiféent modes of trial: at Common
Law by a Judge and two assessors, in Equity bZthet meaning the Judges or
Judge. The Australian Courts Act 1828 again coatethe jurisdictions separately,
the jurisdiction of the Common Law Courts by s 8 #me jurisdiction of the Lord
Chancellor by s 11.

105. When Forbes CJ opened the Court in May 1824 ansioime months afterwards
he did not know what the Privy Council had doneal he continued the practices of
the previous Supreme Court and made some Rulas ofum in January 1825.

106. The Order in Council of 19 October 1824 reciteddRinsive powers to make
Rules given to the King in Council by 4 G 4 c.96 authorised the Judge to make
Rules and orders with limitations: “... such Rud@sl Orders as to [the Judge] shall
seem proper and necessary, touching and conceherggveral matters and things
in the said Act of Parliament and hereinbefore meed ..." The Judge was given
power to alter, amend and revoke. There was agwakat the Rules were not to
be repugnant to or inconsistent with the Act, tih@@r or the Order in Council.
There were also provisos: “... such Rules and srdeshall be consistent with and
similar to the Law and practice of his Majesty'pfame Courts at Westminster, so
far as the conditions and circumstances of theGaldny will admit. And that, as
far as conveniently may be, the appropriate Langwegl technical terms of the
Law of England shall be adopted and observed mifrg such Rules and Orders ...
the said Rules and Orders shall be so framed m®toote, as far as possible,
oeconomy and Expedition in the Dispatch of the tess of the said Court. And
that, as far as conveniently may be, the same Bbailain, simple and
compendious, avoiding all unnecessary, dilatoryexatious forms of proceeding
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in the said proceeding ..." So there were outeitdito the changes which Forbes
could make. The Order in Council, like Rules of @always, was paved with
good intentions.

107. Forbes probably foresaw what the Order in Counoill provide, as he had
had a hand in drafting legislation and instruméotshe creation of the Court.
When Forbes had the terms of the Order in Courcthiade eight Rules dated 22
June, published on 23 June 1825. In July 1826 lheddar the profession to
comment on a new draft, which continued most ofRbkes of June 1825, revoked
some and added 52 more: these were promulgatedsept@mber and notified in
the Sydney Gazette on 20 September 1826. Thesiawed in effect until 1
January, 1840, although there were amendmentstinoento time.

108. The Rules of June 1825 contained some basal poogisihe Rules opened
with a lengthy statement of the authorisation t&enRules in legislation and the
Order in Council, and Forbes took care to act witheir limits. By Rule | Forbes
adopted the Rules of the King's Bench and the Ejatreon the Common Law
side, of the Chancery for Equity suits and the @dosy Court of London for
Probate: except as specifically altered by his &ufes. Forbes did not adopt the
Rules of the Common Pleas. His Rule Il, which bez&tanding Rule 32 in the
Rules of 1840, was: "ll. That the proceedingshefdaid Supreme Court, within its
several jurisdictions as aforesaid, be commencdcdantinued in a distinct and
separate form." So separate administration of Combaov, Equity and Probate
jurisdictions was provided for from the beginnikgeeping the actual conduct and
form of litigation in Equity and at Common Law segt@, and providing for
separation in the Rules of Court was no more tloampdiance with the
arrangements made in legislation and in the Ord@ouncil, which required
Forbes’ Rules to be consistent with and similah®practice of the Courts at
Westminster. If Forbes’ Rules had not compliedRhgy Council could have
disallowed them.

109. To a lawyer of Francis Forbes’ time it was hardbggible to separate legal
doctrine from the procedure by which a right wabdécenforced. Lawyers’ minds
did not go to the question whether such and sigthta of facts was a tort, but to
whether the state of facts could be sued on bytecpkar Writ or Form of Action.
One cannot escape the mentality of one's own time.

110. In retrospect it seems unfortunate that the dimisietween the Common Law
jurisdiction and the Equity jurisdiction was mainid as fully as it was. At that
time it would have been difficult for a trained kv to envisage their being
administered together. We cannot rebuke the judgdother lawyers of New
South Wales in the 1820s for failure of imaginatiothat they did not then and
there devise the Judicature system; that would hey@red them to escape from
their own times, to devise new ways of thinking atttbe legal system and impose
their ideas on the profession and the legislattisesmnall distant colony with a
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population well under 50,000, half a century befinechanges were made in
England. That was not humanly possible. If theyrcbtdwork with different
process and separate jurisdictions for Common LasvEsquity they would have
lost their bearings. At times in the eighteen-fstthere were suggestions that a
separate Chancery Court should be created.

111. From the first Forbes’ Rules provided for commenertof Common Law
actions by Summons, and many elaborate procedndedevices used at
Westminster were not adopted. The Summons direote8heriff to summon the
defendant to enter an appearance. In 1840 thisrieeaaNrit of Summons directed
to the defendant. Until 1853 the plaintiff was reqd to state the Form of Action
in the Summons or Writ. Forbes provided for defaudgment for want of
Appearance by the device that the plaintiff entered\ppearance in the name of
the defaulting defendant; simpler provision was engd1853.

112. Forbes’ Rules did not require parties to use them@on Law pleading system,
but contemplated that they might. His Rules prodifte simple procedures and the
avoidance of technicalities, as was required byaraer in Council. The plaintiff
could file Particulars of his demand instead ofexlaration, and “...may file a
short Declaration, setting forth in a plain, simated compendious manner, the true
cause for which the Plaintiff brings his Actiondgparticularly avoiding all
superfluous forms and unnecessary matter.” Thendieint was prevented from
taking points on whether a claim was properly iasfrass or an Action on the
Case, a common quibble. The Defendant could fi*éea or a defence, and could
plead the general issue and file notice of theiapawtter “on which he intends to
insist in evidence;” there was no need for a sp&dem. There were provisions to
the same general effect in later Rules, althouglctimtemplation that parties might
not use the pleading system disappeared. ForbéssHKid not require the
preparation of a lengthy Record, and instead reduine Clerk to take the original
pleadings into Court at the trial: Rule XXXIV.

113. Forbes’ Rules said next to nothing about Equityirmess after the opening
Rules established that they were to be separadehag were left to follow
Chancery practice.

114. The Australian Courts Act 1828, 9 G 4 c 83 adofvpedNew South Wales the
law in force in England in 1828 so far as applieaiot the place of the law in force
in England in 1788. This did not adopt the practiokthe Courts in England
because the Supreme Court already had its owniggaastablished in accordance
with law. So it would seem: Forbes continued tientpractices, with further
changes in the Rules from time to time. Most sféxperience of legal practice
had been in Colonies where there were few lawyedgwadges, and high
technicality could not be sustained. Forbes seantorhave been interested in
technicality and sought rather the substance afquhoral justice.
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115. The New South Wales legislature adopted the Linmafct 1833 (Imp) by the
Limitations Act 1837 (8 Wm IV Nol.) This establisheme limitations and
abolished many writs and processes in litigatiooualband titles, and left only the
process of Ejectment. Section 36 of the adoptedigtstand abolishes many
ancient writs, with names of formidable obscurity.

116. Forbes retired in 1837. The judges who followed moluded some who
attributed much greater value to the practices estWiinster than he. Among these
were Burton J and Alfred Stephen, acting judgegguand soon to be Chief Justice
in 1844. Serjeant Henry John Stephen, promineatiomerous and talented
family of lawyers and a cousin of the well-connectthief Justice who had read
for the Bar in his Chambers, was a leading intali@cforce in the reform of
procedural law and an enthusiast for the Rulesilaiy1Term 1834 and their wide
detailed reforms. In 1839 the judges of the Supr€mat made comprehensive
Rules of Court which replaced some of Forbes’ Rales$ continued others, with
effect on 1 January 1840. The Rules of 1840 folibaed adopted some of the
Rules of Hilary Term 1834. From 1840 onwards tlggslation and the Rules and
practices of the court assumed that the Commonglaading system had been
adopted; and it must be taken that it had beemoadh there is no passage which
provides for that in so many words. Legislation &uwdes of Court assumed that
the system existed; they did not make a complatersient of the law of pleading
but altered and reformed it, showing the assumption

117. In the Rules of 1840 Standing Rule 128 expresshptadl the English Rules of
Hilary Term 1834 dealing with the general issual abolishing Several Counts
and Several Pleas. S R 31 again adopted the Rufas and manner of
proceeding on the courts at Westminster, apparenthging adoption of
Westminster practice up from 1826 to 1840, withdbalification “so far as the
circumstances and condition of the said Colonylskglire and admit, and so far
as [they] shall or may not herein or at any timeshéer, be altered by Rule
specifically provided and adapted to the condudiusiness in the said Supreme
Court." This made it clear that the Common Law gieg system was to be
followed. Stephen CJ said that this rule was pigated in First Term 1834; and
this may give a date to the end of the informatiBalars for which Forbes’ Rules
had provided. It also made it clear, as was alredebr, that the separate
administration of jurisdictions was entrenched aa@ to continue. The separation
became even more entrenched in 1842 when the Xt Ho 9 provided for
appointment of a Primary Judge to hear and deteradone all causes and matters
in Equity at Sydney.

118. Some specific provisions of the Rules of 1840 shmat the system in New
South Wales was simpler and less technical thanniangland. SR 129 provided
“... to prevent a failure of justice by reason adrmerrors or defects of Pleading”
that any such objection could not be taken aftedéand had to be taken by
Special Demurrer, while SR 130 provided that attamg after such a Demurrer
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the party whose pleading was objected to could dnasrof course without leave.
SR 131 gave the Judge power of amendment in casesiance between the
pleading and the matter proved, a wider power th&ngland where the power
was available only where the matter was not mdte&rihe merits. The end result
was that technicalities of pleading had less imfigein New South Wales than in
England. This may have been influenced by localleglture, a small profession
with no Special Pleaders, and less wealth in tlenaonity to spend on debates on
side issues.

119. Several further reforms followed, not always exgatform processes in
England. The Common Law Procedure Act 1853 followaed largely adopted the
English Common Law Procedure Act 1852. The Comman Procedure Act
1857 again followed some significant English refsytmere were later changes
and the Common Law Procedure Act 1899 was largetyngolidation. Legislation
and Rules of Court are never static and there Wasya a flow of small changes,
but the system remained much as it was in 185Zngiand until 1875 and in New
South Wales until 1972. The Rules of Court weresotidated as the Regulae
Generales of 22 December, 1902. These were in,foften amended, until the
General Rules of Court took effect on 1 January319bhe large task of
reconsidering and recasting the Rules shows tlegutlges of 1952 correctly
foresaw a long future for the system.

120. As | have said, the system in use in New South Bal¢he Twentieth Century
was in a high state of reform. It is difficult emgbuto perceive that this is so, but the
system was far improved on what had become intolleia England by 1832. The
major disadvantages had been neutralized, leavwngyleable system with
anachronistic principles and archaic language.

Procedurein the Court in Banco

121. There were important Common Law powers for the tctmuexercise in addition
to trying actions for debt and damages. The highese the Prerogative Writs,
with functions now called Judicial Review. Writsfohibition, Mandamus and
Certiorari enforced compliance with the law by atbeurts and public authorities,
usually by confining them to action within theirnpers. There were other
Prerogative Writs: Quo Warranto required a persarcising a public power to
show how it was conferred. These writs originaesgbrotection for the Royal
Prerogative against encroachment on Royal poweraaquired functions
protecting rights of the subject which were noirtleeiginal purpose. They
retained some older and simpler functions. Centi@@uld remove a case into the
Supreme Court for trial, perhaps simply for thevamence of hearing several
cases together. Habeas corpus was a PrerogativeoWring an imprisoned
person before the couttabeas corpus ad subijicienduomought about adjudication
on the lawfulness of imprisonment, amabeas corpus agkstificandunbrought
the prisoner up to give evidence and then go badikstcell. In its origin in the
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distant pasSubpoena ad testificanduras a Prerogative Writ, and was available
only to the Crown.

122. Applications for Prerogative Writs were usually radad the Court in Banco,
without notice and without filing any papers in adee, for a Rule Nisi. The first
business when the court sat was that the Assamadieel “Motions Generally” and
counsel who had applications applied orally, ineoraf their seniority. Counsel
said “I move for an order (stating the order, saythe issue of a Writ of
Prohibition) upon the affidavit of (stating the deent’s name)...” and read it out.
If the Court thought fit it made a Rule Nisi fosige of a Writ of Prohibition: this
was the first document in the court’s file. Thddwas refused only if there was
obviously no case. When the court had dealt witlidms Generally it proceeded
with the appeal or other business listed for the déhe Rule Nisi ordered the
respondent to appear at a stated time and show edusthe Writ should not
issue. On the return the respondent was usudlgdcfrst and read out his
affidavits. From its terms a Rule Nisi seemedhovs that the Court had made a
prima faciedecision which the respondent needed to dispthtewas not the
reality and the applicant bore the forensic burd®ther means of applying were
provided for but were little used. Statutory protidm referred to an appeal from
Petty Sessions, heard by a single judge, where thas no evidence to support the
Magistrate's decision.

123. The law on Appeals (as we now call them) was corapMany statutes
conferred rights of appeal to the Court in Banctoa single judge, but these did
not apply to a jury trial. The grounds on whicjuiy verdict could be set aside
were limited, as they still are. After verdictterng judgment was a formality
unless the unsuccessful party applied to the eouanco for an order to set the
verdict aside. The application was by Notice oftiglo, usually referred to as an
appeal, not accurately. The applications refetoad the Common Law Procedure
Act were applications for a new trial, motion imest of judgment, and applications
for judgmentonobstante veredictdlhe Reform legislation greatly limited earlier
opportunities to store up points and bring therwéod after the trial. Technical
objections were usually treated as cured by plepoier, or cured by verdict. The
only real hopes for setting aside a jury verdictem® show that there was no
evidence to support it, or to show that the tred Imiscarried or that the verdict
was one which reasonable jurors could not reacleatlier times there had been
other processes: a Bill of Exceptions was a doctiteewhich both sides agreed at
the trial, listing points of law which could be &kafter verdict: with the effect of
relieving the Trial Judge from ruling on them aetlaving the plaintiff from the
risk of being non-suited. By the Nineteenth Cepturs seems to have been
obsolete.

Court and Chambers

124. A curious provision in the Supreme Court Act 19KGW) is:
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s 11(1) The distinction between court and chamiseasbolished.

(2) The business of the Court, whether conductembunt or
otherwise, shall be taken to be conducted in court.

What can this mean? Before 1972 the distinction lveessc to procedural law,
and an explanation begins in Medieval England.

125. When the Royal courts came to be recognised asscabiout the middle of the
Thirteenth Century, one judge did not sit alonbear a case. There was always a
bench of judges, usually four, and matters forsleniby the court were decided
by all of them. Over the centuries practice esthbd that some functions of the
court could be exercised by a single judge. LordeCdeprecated this practice, but
it was established in spite of his view. Eventugly court in New South Wales
took the view that a power conferred on the caugeneral terms by statute could
be exercised by a single judge: Robbie v Directd¥avigation(1944) 44
SR(NSW) 407. However statutes were very varioud,sametimes (for example)
conferred power on a judge of the Supreme Cousrims which created doubt
whether the power was a function of the court latfa judge might be merely
persona designataThe power might be conferred on a judge in Chamsblf the
case was contentious the hearing did not take fitacally in Chambers, but in a
court room, referred to as Public Chambers, anqutdtge and counsel did not robe.
Sometimes statutes made the single judge the winemn he acted under the statute.
In Vacation a single judge constituted the cotrights of appeal were different
and clearer when the judge constituted the Couhi®own. There could be a
direct appeal to the High Court or to the Privy €al if leave conditions were
met. Section 11(1) made much unproductive techiyaalbsolete.

Diver se Statutes and Procedures

126. The problem of diversity of methods of commencitigation was not
completely cured by the Reform legislation. Matatstes conferred rights which
the Court was to enforce and went on to make soowedural provision special to
applications under it. The cumulative effect wawitdering: it was hard to be sure
that there was no procedural peculiarity abouttse in hand. The Supreme
Court Act 1970 greatly simplified this, but the pkem has begun to grow again.

Every-day workings of the system of pleading

127. The Act of 1852 in England and the Act of 1853 wihicllowed it closely in
New South Wales completed the Reform process cdrapsively and put the
system in a sufficiently high state of reform fota be accepted, or tolerated, for
another 120 years. It was no longer necessaryre rmaForm of Action or cause of
action in the Writ of Summons. There were detadled workable provisions for
default judgment in the absence of appearancereMere detailed provisions
about non-joinder and misjoinder, with improvemantthe law and opportunities
for amendment, although difficulties remained. rEhwas authorisation for causes
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of action of different kinds to be joined in theeoaction if the parties were in the
same interest in each. The Acts removed forn@lfibus and needless averments
and demurrers on technicalities, and made othdulusenplifications. A number

of provisions simplified the matters which had #®dnd could be included in
pleadings. Generally, many formal and effectivelamingless expressions were
dispensed with, so what documents said became olosér to the substance of
what they dealt with.

128. Short forms in frequently recurring cases wereoséin the Common Law
Procedure Act 1853 and a Schedule; if these foraere wsed the party was safe
from any technical objection. Some of them werm@simdeed, a few words. There
were provisions authorising more than one Pleanamiet than one Replication; at
first with a judge’s leave, but later Rules of dadispensed with the leave. Many
opportunities for objections which did not go tdstance were removed.

129. The first six short forms of Declaration, foundtive Third Schedule to the
Common Law Procedure Act 1899, are the Common Maoewts. There are
extremely brief; to understand them it is necessaignow what they are taken to
imply. The first one is Goods Bargained and Sold:

The plaintiff A B by CD his attorney sues E F foomey payable by the
defendant to the plaintiff for goods bargained aaldl by the plaintiff to the
defendant.

130. Others are expressed with the same brevity; WodkNaiterials provided at the
Defendant’'s Request, Money Lent, Money Paid foRkéndant at his Request,
Money Had and Received to the Use of the Plaiatitf Money Found to be Due
on Accounts Stated. To these the general issune,3&in the Third Schedule was:

...he was never indelas alleged.

131. To expand their effect it was necessary to knowtwl&a Rules of Court said
they involved. In the Rules of 1902 Rule 65 prodidieat Never Indebted “... will
operate as a denial of those matters of fact fremehwvthe liability of the defendant
arises.” In the short form Declarations the mattéract from which the liability of
the defendant arises were not even sketched aligash form opened by alleging
that the claim was for money payable, skipping @lefacts which produced its
payability. "Never indebted’ had the effect the¢®ry fact upon which the claim
depended was denied. Other Rules required thatadters of confession and
avoidance, which introduced new allegations sudhas$tatute of Frauds or the
Statute of Limitations, be pleaded specially. Qfrse, payment in whole or in part
was one of those.

Anachronism and Catastrophe

132. An attempt to litigate under those Rules producsegextacular disaster in Laing
v Bank of New South Walg4952) 54 SR (NSW) 41 (FC) and 76 (PC.) The
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plaintiff sued the Bank for the balance of his eatraccount, but did not give
credit for eight forged cheques which had been pgithe Bank. The plaintiff had
demanded payment by presenting for payment eigggueds for the same amounts
as the various forged cheques, which the Bank &éfaded. He sued on the
Common Money count for Money Had and Received $dUse, which was wrong
and ridiculous as a bank holds money as ownerladustomer has no more than
a debt. The Bank pleaded Never Indebted: nothisg eht the trial the plaintiff
amended to add a count for Money Lent, an availlel of what happened when
he deposited money in his account. The plairdgiffered the bank statements and
some correspondence in which he asserted thah#tpies were forged; the Bank’s
letters did not admit this but seemed to meanttieplaintiff's former accountant
had told the Bank that he had forged them. Unueevidence law at that time the
assertions in the letters were only evidence tiebssertions had been made, not
that they were true. No-one tendered the chequsaid in evidence whether or
not they were forged or were signed by the pldintid-one went into the witness
box.

133. The plaintiff's case stood on the bank statememdste pleadings; the bank
statements showed that the plaintiff had paidlithal money he claimed had been
lent; they also showed debits for the forged cheghbet the plaintiff argued that as
there was no Plea of Payment the debit side walgewant to the issue, which was
simply whether or not the plaintiff had lent thenBaghe money deposited. This
argument prevailed at the trial and in the Full €defore four judges who had
practised with Common Law pleadings all their cese€o them, Payment was a
Plea of Confession and Avoidance which the Rulgaired to be pleaded, and
such a Plea could not be a denial of anythinggeor of the cheques would be
pleaded in reply by denying a Plea of Paymentnbue of this had been pleaded,
So none of it was in issue.

134. When the case reached the Privy Council the Lawid arere of great
eminence, but they had only known Judicature ptepdi They based themselves
on Rule 65, that the Plea operated as a deniakahttters of fact on which the
liability of the defendant arose; in the relatioipsbf banker and customer the bank
was only obliged to honour a cheque if there waseyon the account when the
cheque was presented. To them the Plea meant thetied all matters of fact
which taken together would show that there was maméhe account when the
plaintiff's eight cheques were presented. They g@action as a claim to enforce
the contractual relationship of banker and custothey did not see the action as a
claim for Money Lent, which was what the amended|®&=tion said it was.

135. Their Lordships did not have the perception thaatthe Plea denied and all
that a Plea could deny were facts alleged in thelddation, whereas KW Street CJ
had said (at 44) “... it denies the loan and ngtmore.” All judgments deplored
the way the parties had conducted the hearingedgivey might, and it is unlikely
that the Law Lords had ever seen such a war of mame around technicalities.
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Both dispositions seem to be supported by stroagoms: they took place in
different mentalities.

136. The real lesson of Laing’s caseems to be that it was time to use a modern
system that people could understand, and 20 ya@nsthat happened. Until then
there was always a shadow around what Never Indebéant, although the
General Rules of Court may have made the positidgtieaclearer.

The End

137. It is not easy to say why the Judicature systerk smolong to be adopted in
New South Wales. Four other Australian Coloniegpéehb it within 10 years, and
in Tasmania the process was completed in 1932.yNéavyers must have
understood the need for this change, but the nesdfficult to communicate to
people who were not lawyers. Some leaders of thiegsion treated Common Law
pleadings with disdain, spoke of the system dispagly and exercised themselves
judicially to find ways around any problems whithkvas said to produce; |
particularly remember disdain expressed by Sir kkéimdacobs P and derision by
Sir Maurice Byers QC. However there were also@dawyers who had
experience of the system working well in the haofdhose who had learned how
to use it, and they saw no reason to chaiMgmny barristers saw the system as very
suitable for doing what in the great majority ofea was the only thing it did:
establishing issues for trial by jury, which haebe large influence on its
evolution. Some saw change as the unnecessarduiction of new complexities.
Great strictness, approaching perverse ingenudg, sametimes applied to Equity
pleadings, and this did not help. The adminisirabf justice did not serve any
clearly recognizable sectional interest and wasattgiract a concept to resonate
with the political system in New South Wales. Tharmge did not lend itself to the
usual processes of ludicrous ambit claims and negwt down to lame
compromise by trading support for some other ptojEae origin of the Judicature
system in England may not have helped. The Uppeselahe appropriate place
for care of the administration of justice and shobad public interests, was in an
unusually torpid state at mid-Century, and hadleypof not initiating legislation.

138. In the years of the nineteen-sixties the windshainge blew strongly. New
South Wales began to review the archaisms ingial leluseum. In 1966 the Court
of Appeal was created. The early reports of the Bafiorm Commission began an
aggiornamento In a few years reports and legislation transtxrthe Application
of Imperial Acts, the Jacobean Statute of Limitasi@nd the practice of the Courts.
The process smoothed away anomalies in the Commaarbetween New South
Wales and other States and countries. The Empisedefnitely over and in
Australian Consolidated Press v Urd®967) 117 CLRL85 at 238-239 the Privy
Council accepted separate development of the Contraarin Australia. By many
decrements trial of actions by jury became lesguieat and almost vanished.
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Parliaments sent more and more problems to thet€dutigated issues became
more complex.

139. The Law Reform Commission Report (LRC 7) gives stiseory, starting with
a strongly favourable Select Committee Report iB01&ills introduced in 1898,
1906, 1923, 1930, 1931 and 1932, full attentiodradting bills from 1933 to 1936
when the draftsman died, then lapse until 1961 wherChief Justice’s Law
Reform Committee took up the subject and reponeld65. If this should be
attributed to Evatt CJ it lends a distinction te tenure which is otherwise lacking.
The Attorney General’s reference of 11 March 19€&ed for a draft Bill and
Rules to modernise court procedures and bring dosign of law and equity in
procedures. The Law Reform Commission reported 8ef@ember 1969, the
Supreme Court Act was enacted in 1970 and commemtéduly 1972 after
comment and revision. Their draft was not a singgleption of English practice
and was based on a wide survey of Rules of Colhgland, other States, New
Zealand and the then Federal Courts, and some ibnited States. It ended the
old system by providing for quite different new pedures which were much more
intelligible. Pleadings were to be stated in sunyniarm, and they were not to
continue until all issues were exhaustively defjrmd were to end at the Reply.
The general issue was abolished and there wasongjon for Demurrers.

140. Herron CJ gave himself to the project with enthsisiaand spent part of his
Sabbatical leave in the library of the High CouarBielfast, collecting precedents,
surprisingly many dealing with fraudulent saleguoblic houses: and published
them with editing assistance by a young barridfiary Gaudron.

141. The legislation fused the administration of Law &mwlity, as had happened in
England and in other States, provided for Divisiaas matter of convenience only
including the Common Law Division and the EquitywiSion and removed
jurisdictional barriers. The future arrived.

142. Itis difficult to say that the present system wsovkell: counsel sometimes show
little foresight of what issues will really influea decision, and legislators send
many disputes to new tribunals, always with theresged hope of simpler process.
Notice of what is to be debated is basal to fasragshe hearing. As the Court
passed to a modern system and contemporary languggat opportunity was
marred by lapse in the perceived value of definibbissues and the attention the
Profession has given to it. The production of cleanes to which the hearing is
addressed has come to seem less imperative. Sosadiogase is presented as a
formless narration, in the manner of James Joygeeiperience since 1972,
including experience on the Bench, has led megetehe inattention of the
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Profession to ascertainment and definition of issu@ny do not seem to
understand the concept, let alone use or value it.

*TheHon. John P. Bryson Q.C. isaretired Judge of Appeal of the Supreme Court of New
South Wales.

The Lecture was delivered on 30 August 2011 urteesponsorship of the New South
Wales Bar Association, the Francis Forbes Societiythe Selden Society.
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