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“The Father of Australia”, Sydney Morning Herald, 26 December 2009

THE MACQUARIE BICENTENNIAL
BY JAMES SPIGELMAN AC

CHIEF JUSTICE OF NEW SOUTH WALES

On 28 December 1809 Lachlan Macquarie arrived in Sydney and
assumed office as the fifth Governor of New South Wales on 1 January
1810. With supervisory jurisdiction over the Lieutenant Governor in
Tasmania, Macquarie served as the chief political executive of modern
Australia — a continent which he named by endorsing the suggestion of
Matthew Flinders — for a period of twelve years. He is the second longest

serving person in such office in our history, after Sir Robert Menzies.

Macquarie was the first head of the executive to strive to transform
the colony from an open-air prison to a British settlement. During his
period of office many of Australia’s foundational institutions, social and
physical infrastructure were established or the seeds sown for their
development. This included the full range of public facilities — schools,
churches, hospitals, roads, lighthouses and other public buildings. Upon
his retirement he was able to list 265 distinct public works constructed

during his term of office.

Macquarie created a range of new institutions: for education,
including aboriginal education; for social welfare — the Benevolent
Society; for child protection — the Orphan School at Parramatta; as well
as creating our first coinage — the “Holey Dollar” and the “Dump”; the
first commercial bank — now Westpac; and supporting the development of
agriculture, industry, trade and the exploration of the continent for future

growth.



His most dramatic and, in the event, only partially successful
political intervention, was his modification of the severity of the convict
experience and his attempt to eliminate completely any permanent convict
stain. His basic policy was that, subject to good behaviour, convicts who
had served their terms or had been pardoned were entitled to be restored
to the position in society that they had originally occupied. That policy
was particularly focused on the convicts who had arrived with technical
skills or manifested ability during their period in Australia. This

infuriated the local elite.

The Australian social system of this era was based on castes.
Different social groupings were segregated by differences of function and
culture — almost as distinct as the castes of the Indian subcontinent. The
castes included convicts, emancipists, free settlers, civil officials, the
military, the native born and Aborigines, together with the human flotsam

of a seaport in The Rocks.

In an age preoccupied by status, for those who could not rely on the
presumption of respectability conferred by aristocratic birth or lesser
forms of “breeding”, actual conduct alone revealed the character entitling
one to gentry status. Once a person had manifested a defect in character,
only his or her exclusion from polite society could restore the proper social
order. This policy of social exclusion was so widely accepted that those,
like Macquarie, who took a different view, could not escape censure by

those whose status was thereby rendered less secure.

Macquarie’s “clean slate” policy was more meritocratic than
egalitarian. It was in part a product of Enlightenment principles, in part
a product of Macquarie’s own achievement as a self-made man who had
risen from a family background of genteel but abject poverty in rural
Scotland, and in part the pragmatism of a military man who was most

concerned with what worked.



It would be wrong to cast Macquarie as a liberal democrat. He was
formed by years of military training and exercise. He thought and acted
as an autocrat, albeit a benevolent one at times of his choosing. He often

treated disagreement as insubordination.

His outreach to the aborigines — with whom he instituted an annual
gathering at Parramatta in a spirit of reconciliation which, regrettably,
did not survive — did not prevent him from instituting reprisals or
continuing policies of land dispossession. Nor did his liberality towards
convicts — he issued a steady flow of pardons, conditional pardons and
tickets of leave — impede his deployment of flogging and other harsh

punishment at his discretion.

However, his general policy towards convicts was an anathema to
the social exclusivists in the colony and to the Tory government in
England, which was hostile to the spirit of improvement that Macquarie
represented, was suffering an acute fiscal crisis and was determined to
ensure that transportation to Australia again became a significant
deterrent for the criminals of Great Britain. There was a widely held view
amongst the lower orders in England that being sent as a convict to NSW

was preferable to being unemployed in England. It probably was.

The economic depression after the final victory against Napoleon in
1815 led to a crime wave. The principal contemporary concern of the
British political nation was fear of the lower orders, both in terms of
criminality and also political radicalism. Dominating the intellectual
mindset of this political nation was the apocalyptic experience of the
French Revolution followed by two decades of almost continual warfare.
There was a visceral fear of what the political elite called “the Mob” and

political radicals called “the People”.



Macquarie’s liberal policies were overturned by his immediate
successors. The result was the enhancement of severity of punishment for
serving convicts, the diminishment in the social standing of emancipated

convicts and a substantial reduction in public expenditure.

Perhaps the principal reason why Governor Macquarie 1is
remembered with a degree of fondness not afforded to any of the other
early Governors is his legacy of public buildings — buildings of urbanity
and gentility — which, at least over recent decades, have come to be

admired as a fundamental part of our national urban heritage.

His first major public building was Sydney Hospital in Macquarie
Street — of which two wings remain — Parliament House and the Mint,
clearly influenced by Macquarie’s time in India — with their graceful
verandahs of double Tuscan-upon-Tuscan colonnades. The hospital was
built by private enterprise, at a time when Macquarie had been told not to
spend any money on buildings, in exchange for a three year monopoly on

the import of rum.

It was, like many of Macquarie’s projects, open to criticism — it was
too big, there were no kitchens or lavatories — but it is a precious
inheritance. The “Rum Hospital”, as it became known, was Australian’s
first private/public partnership and, in many respects, is the model for the
construction of most of the tunnels and expressways that have been built
in this city in the last two decades. Only the unnecessary step of charging

the public through the intermediation of alcohol has been superseded.

[Macquarie managed to ignore or evade most attempts to constrain
his public works programme. At the time he was appointed in 1810,
Macquarie was told by the then Secretary for the Colonies to restrain any
extravagance in public works and not to build anything without prior

approval. He never obeyed. Furthermore, he regularly deceived London



by delaying dispatches until any reply could not interfere with the

building work which he had commenced without prior approval.]

Macquarie has left us, amongst numerous public buildings, some of
our most graceful churches, an obelisk, the Government House stables,
now occupied by the Conservatorium of Music, the Female Factory at
Parramatta, the Hyde Park Barracks, the South Head Lighthouse — the
present structure being a replica when the unsafe original had to be torn
down. There is a striking photograph of the two lighthouses side by side.
Some of Macquarie’s public works have not survived. I particularly regret
the loss of the folly that was the Newcastle lighthouse in the shape of a
Chinese pagoda.

Macquarie has left an indelible imprint on the physical structure of
Sydney and its immediate region. He brought a vision to the structure of
the township and to its infrastructure and built form which has rarely
been equalled, let alone surpassed. In all of this his wife Elizabeth made a
critical contribution. It was she who brought a book of building and town
designs. Her role is recognised in the title of the road and point, Mrs
Macquarie’s Chair, and in the not well remembered facts that Elizabeth

Street 1s named after her and Campbelltown bears her maiden name.

One of Macquarie’s first acts was to organise and plan the roads —
so that they would be at least 50 feet wide — which required some houses
to be removed and to build new roads. Macquarie brought a sense of civic
order to a streetscape where before, as one historian has put it: “no honest
man could fall drunk without fear of being savaged by foraging pigs or

trampled by straying cattle.”

Macquarie gave our principal streets their names; changing the
name of High Street to George, after the King, naming the parallel streets

after the King’s sons, the Dukes of York, Clarence, Kent and Sussex, or



after the principal political figures of the day, Pitt and Castlereagh, and
other streets after his predecessors — Phillip, King and Bligh, whilst
naming the putative principal official thoroughfare on the eastern ridge of

the town after himself.

His urban planning extended to the location and development of the
regional towns of Liverpool, Windsor, Richmond, Castlereagh, Wilberforce
and Pitt Town. One of his most important public works, of vital economic
significance, was the construction of the road over the Blue Mountains,

establishing and naming the first town over the ranges, Bathurst.

Macquarie made a major contribution to Australia. That his
influence could have been greater if his liberal policies towards convicts
and his public works programme had not been overturned by the Imperial
government, does not detract from his status in the first rank of
Australian statesmen. His tomb in Scotland, with only some exaggeration
and inadequate recognition of the critical role of Elizabeth, bears the
inscription “The Father of Australia”. His bicentennial is worthy of

commemoration.



THE FORGOTTEN FREEDOM: FREEDOM FROM FEAR
BY THE HONOURABLE JAMES SPIGELMAN AC
CHIEF JUSTICE OF NEW SOUTH WALES
SYDNEY LAW SCHOOL, UNIVERSITY OF SYDNEY
17 NOVEMBER 2009
AUSTRALIAN ACADEMY OF LAW
BANCO COURT, SYDNEY
18 NOVEMBER 2009
The second recital of the Preamble to the Universal
Declaration of Human Rights of 1948 identifies “as the highest
aspiration of the common people” four specified freedoms of which
one is freedom from fear. When the Declaration came to be
implemented in 1966, in the form of treaties to which states could
accede, by the International Covenant on Civil and Political Rights
(“ICCPR”) and the International Covenant on Economic, Social
and Cultural Rights (“ICESCR”), a recital to each Covenant
confirmed that freedom from fear could only be achieved if
conditions were created in which every person could enjoy the

rights in both Covenants.

The source of the four freedoms identified in the Universal

Declaration — freedom of speech, freedom of religion, freedom



from fear and freedom from want — is the rhetoric of President
Franklin Roosevelt in his annual State of the Union Address to
Congress on 6 January 1941. Roosevelt’'s “Four Freedoms” were
in part addressed to the United States experience during the Great
Depression and in part addressed to American support, albeit not
then military, for the people of Europe against Nazi aggression.
Eventually, the objective of ensuring freedom from fear and from
want would be incorporated in the official statement of war aims
issued by Roosevelt and Churchill, which became known as the

Altantic Charter.!

The centrality of fear to Roosevelt's discourse commenced
with his first inaugural, addressed to the economic emergency that
he faced immediately upon assuming office. The most memorable
line was: “We have nothing to fear but fear itself”, a line stolen
from Montaigne via Thoreau, but still memorable. This response
to the collapse in public confidence, gave economic and social
content to the idea of freedom from fear. Originally it was
expressed in terms of securing the employment and social welfare
of citizens.? Later, in his 1941 Address to Congress and in the
Atlantic Charter, an international dimension was added in terms of

protection from physical aggression.*



Eleanor Roosevelt served as chair of the Human Rights
Commission of the United Nations, which drew up the Universal
Declaration. Because of her influence, President Roosevelt's Four
Freedoms became enshrined in the second recital of that
Declaration.* They were repeated in the preambles to the ICCPR

and the ICESCR of 1966.

In the immediate post war years, President Truman pursued
the theme of freedom from fear in the context of violence and
threats of violence directed at African Americans, including mob
violence and police brutality. He established a Committee on Civil
Rights which focused on both actual violence and fear of violence
proposing, ahead of its time, measures which would be adopted in

subsequent Civil Rights Acts.”

The first international reflection of the Universal Declaration
was the European Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950. It made no reference to the

Four Freedoms.



Perhaps the English lawyers who influenced the latter
significantly® regarded references to “freedom from fear” and
freedom from want” as some sort of frolic by Mr and Mrs
Roosevelt. Their intellectual heritage — by Austin and Dicey out of
Bentham — reflected the intellectual amnesia of British
jurisprudence about the natural law language of human rights
freely deployed, for example, by Blackstone, which 19" century

British texts had systematically distorted.’

The Significance of Fear

Over recent decades legal discourse, at an international level
and within nations, has given the language of human rights
salience and, in some contexts, dominance. Although still resisted
by some, rights talk now provides, and is likely to continue to
provide, the vocabulary of much legal discourse. The concept of
freedom from fear has not featured prominently in this
development. Indeed, to a very substantial degree, it has
disappeared from legal discourse. Freedom from fear has become

the forgotten freedom.

This is regrettable because the most significant impact on

personal freedom occurs through the mechanism of fear, rather



than through actual direct interference with such freedom. No
social system, including any governmental system, can possibly
operate by reliance on physical restraint or direct interference
alone. This must be so by reason of the limitation on resources

available to those who wish to interfere with the freedom of others.

The most effective, indeed the most common, form of
interference with freedom arises from the self-imposed restraint on
behaviour because of the threat of adverse consequences if the
behaviour is engaged in. Furthermore, the restraint on behaviour
Is greater, indeed almost always much greater, than would occur
on the basis of calculation of the probability of those

consequences actually occurring.

Fear is a socially pervasive human emotion. Indeed, it is the
first emotion mentioned in the Bible, when Adam reacts in fear of
God upon becoming aware of his nakedness.® Freedom from fear

should be restored to a central position in human rights discourse.

Once it is accepted that protection of human rights requires
not only the prevention of direct interference, but also a response

to the threat of interference, then freedom from fear can be seen



to inhere in most of the human rights protected by international
instruments and domestic provisions. Such freedom is not, itself,
a freestanding right. It should, however, be recognised as a
critical dimension of other rights. There is force in the observation
that Roosevelt conceived freedom from fear in terms of the fear

that other rights would be violated.®

One academic commentator is technically correct to say that
human rights instruments contain “no explicit human right to
n 10

freedom from fear”.™ However, this understates the significance

of such freedom.

To take the example of the Universal Declaration of Human
Rights, it is perfectly appropriate to think about most of the rights
identified in terms of the significance of threats, as distinct from
direct infringement:

e Atrticle 3 the right to life, liberty and security of person.
e Article 4 the prohibition on slavery.
e Article 5 the prohibition on torture or cruel, inhuman or

degrading treatment or punishment.



Article 7 the right to equal protection of the law and
protection against discrimination or incitement to
discrimination.

Article 9 protection against arbitrary arrest, detention or
exile.

Article 10 the right to a fair hearing by an independent and
impatrtial tribunal.

Article 12 the prohibition on arbitrary interference with
privacy, family, home or correspondence and attacks upon
reputation.

Article 13 the right to freedom of movement.

Article 14 the right to asylum from persecution.

Article 16(1) the right to marry and to equal rights in
marriage.

Article 16(3) the entitlement of family to protection.

Article 17 the prohibition on arbitrary depravation of property.
Article 18 the right to freedom of thought and conscience.
Article 19 the right to freedom of opinion and expression.
Article 20 the right to peaceful assembly and association.
Article 22 the right to social security and to economic, social

and cultural rights required for personal dignities.



e Article 23 the right to work and freedom of choice for
employment and protection against unemployment.

e Article 26 the right to education.

The practical ability to enjoy all of these rights can clearly be
affected by threats. This is because persons are inhibited by fear
of the infringement of each such right. Actual interference is not
the only way in which each such right can be abrogated in
practice. The well known “chilling effect” of constraints on the
exercise of freedom of expression™ is an effect that can be
replicated in virtually every other context protected by human
rights instruments. The significance of freedom from fear

deserves more recognition than it has hitherto received.

There is one area in which freedom from fear is clearly
acknowledged in human rights discourse. This is in the context of
refugees. The Convention Relating to the Status of Refugees of
1951 (“Refugee Convention”) defines a refugee in terms of the
now well-established phrase ‘well-founded fear of persecution’. It
clearly distinguishes between a person who is “unable” to return to
his or her country of citizenship, from a person who is “unwilling” to

do so “owing to such fear”.



In the refugee context, the relevant fear of persecution must
be on the basis of race, religion, nationality, membership of a
particular social group or political opinion. However, the fear of
persecution, or the fear of the imposition of adverse consequences
of a character to which persecution may not be entirely an
appropriate word, is something that can arise in contexts involving

other human rights.

It is not possible in a lecture of this character to attempt to
distil examples of the significance of fear from the vast body of
writing and case law on the Refugee Convention. Nevertheless,
this body of precedent may prove instructive for debate in the
context of other human rights violations. It is, however, pertinent
to note that this well-known body of precedent extends to freedom
from fear of conduct by both state and non-state actors. The
extension of the rights recognised by other human rights
instruments to protection from conduct by non-state actors is an

important issue in many contexts.



The Enlightenment Inheritance

The significance of freedom from fear was recognised by
Montesquieu in his classic work of political philosophy The Spirit of
the Laws. In Book Xl, in the very chapter where he made his most
influential contribution — the significance of the separation of
legislative, executive and judicial power — Montesquieu stated, by
way of an introductory paragraph to that proposition:

“The political liberty of the subject, is a tranquillity of

mind arising from the opinion each person has of his

safety. In order to have this liberty, it is requisite the

government be so constituted, as one man need not be

afraid of another.”*?

Book Xl is concerned with political liberty with respect to the
constitution of States. Book Xl is concerned with political liberty
from the perspective of each subject. In this latter respect
Montesquieu reiterated the central significance of tranquillity of
mind, when he said:

“[Political liberty] consists in security, or in the opinion

people have of their security.”*?

10



The word Montesquieu used, which is accurately translated
as “security” in English, was the word “sdreté”, not the French
word “sécurité”. The former carries the connotation of protection
against dangers and threats which are external, as distinct from
protection against defects or failings or errors. As | will presently
show the word “sdreté”, and its English version “security”, has a
significant role to play in international and national human rights
instruments. Its origins can be traced back to the influence that

Montesquieu’s book had in America and France.

The concept of security as an element of personal freedom
was widely held in Enlightenment thought. That was a revival of
the Roman concept of “securitas”, explained by Cicero as an
individual condition involving tranquillity of spirit and freedom from
care. Montesquieu’'s link between liberty and tranquillity is

reminiscent of Cicero’s aphorism: “Peace is liberty in tranquillity”.

Adam Smith, in his books The Theory of Moral Sentiments
and The Wealth of Nations, also identified personal security as the
fundamental purpose of the system of justice and of civil
government. He identified economic prosperity as a product of

“order and good government” which had the effect of ensuring “the

11



liberty and security of individuals”.'*  Similarly, his French

equivalent, Condorcet, placed the attenuation of fears, whether
n15

based on superstition — what Smith called “the terrors of religion

— or on political despotism, as the essential basis for prosperity.*°

It was only after the Napoleonic wars that the word “security”
came to be used primarily in terms of relationships between
states.’” At the time of the formulation of the French Declaration
and of the United States Bill of Rights — both of which were
influential upon the drafters of 20™ century human rights
instruments — freedom from fear, expressed in terms of personal
security, was an individual right which the state was required,

indeed established, to protect.

Montesquieu was an important influence on the American
founders — both directly and through the works of Blackstone. In
his Commentaries, Blackstone identified three principal rights
which he described as “rights of all mankind”.*®* They were

personal security, personal liberty and private property. This

reflected the influence of Montesquieu on Blackstone.*®

12



For Blackstone, the words “personal security”, as the first
absolute right he identified, are deployed in the same sense as
Montesquieu’s definition of liberty in terms of the “tranquillity of
spirit”. He defined the right in the following way:

“The right of personal security consists in a person’s

legal and uninterrupted enjoyment of his life, his limbs,

his body, his health, and his reputation.”*

Blackstone also incorporated in his concept of personal
security a right to social welfare of the basic necessities of life,
echoing the economic and social rights subsequently developed.
Indeed, Blackstone identifies the English legal tradition as more

“humane” than the Roman civil law tradition in this respect.?*

For present purposes it is pertinent to note that Blackstone
included both actual and threatened violence as falling within the
right to personal security. He said:

“Besides those limbs and members that may be

necessary to man ... the rest of his person or body is

also entitled, by the same natural right, to security from

the corporal insults of menaces, assaults, beating, and

n22

wounding ... [Emphasis added.]

13



The influence of these Enlightenment thinkers was reflected
in the early human rights instruments. The first such reference
was in the Declaration of the Rights of Man and of the Citizen
adopted by the National Assembly of France on 26 August 1789
as follows:

“The aim of all political association is the preservation of

the natural and imprescriptable rights of man. These

rights are liberty, property, security, and resistance to

oppression.”

This idea was repeated in the Declaration of the Rights of
Man and Citizen in the French Constitution of 1793 which
identified the natural rights of man as: “equality, liberty, security,

and property”.

Notably, Article 8 of the Declaration of 1793 went on to give
this right to security content, as follows:

“Security consists in the protection afforded by society to

each of its members for the preservation of his person,

his rights, and his property.”

14



| note that each of these French references, translated by
the word “security”, are to the word “sdreté”. The French
Declarations were amongst the matters taken into account in the

drafting of Article 3 of the Universal Declaration.

Security of the Person

That there is a tension between liberty and security has long
been at the heart of social contract theories of the state —
Rousseau, Hobbes and Locke. In critical respects, the power of
the state as the protector of public security, but also as a potential
source of persecution, underpins liberal democratic political
philosophy and determines much of the content of the rule of law.
Traditionally, the contrast is between liberty as an individual right
and security as a public or collective interest. However, as
Montesquieu and Blackstone emphasised, security is also an

individual right.

In important jurisdictions, the interpretation of contemporary
human rights instruments has subsumed “security” within the right
to “liberty”. The idea of security as an individual right has, in large

measure, been lost.

15



Security is a condition that exists in an inverse relationship to
the risk of an adverse consequence. Each individual’s sense of
freedom is determined by the fear that such a risk may eventuate.
The freedom of individual citizens from fear or, to use the
terminology of Cicero and Montesquieu, each individual's sense of
tranquillity, has not received, in my opinion, sufficient attention in
human rights discourse. Specifically, security of the person, from
actual violence and threats of violence is not a focus of that
discourse. Yet such security appears to me to be fundamental,

both in itself and to enable persons to enjoy other rights.

In the ICCPR, and in other human rights instruments, an
individual right to protection from violence is recognised in the right
to life and in the prohibition on torture and on cruel, inhumane or
degrading treatment. However, there is a real issue as to whether
further protection from violence is provided by the right to security
of person found, for example, in Article 3 of the Universal

Declaration of Human Rights, reflected in Article 9 of the ICCPR.

Article 3 of the Universal Declaration, protects the right to
life, liberty and security of person. When the principles of the

Universal Declaration came to be set out in the ICCPR, Article 3

16



was divided so that the right to life was set out as Article 6 and the

right to liberty and security of person was set out in Article 9(1).%°

In this respect, Article 9 of the ICCPR followed Article 5 of
the European Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950%* (“European Convention”), which
had separated the right to life in Article 2 and made provision in
Article 5 for the *“right to liberty and security of person”.
Furthermore, Articles 5 (European Convention) and 9 (ICCPR)
each elaborated in detail on the right to liberty, by setting out a
range of provisions concerned with arrest and detention. There
was, however, no elaboration of any character of the right of

security of persons. This has proven to be a significant omission.

The right to security of person is, perhaps, the least
developed of any of the human rights protected by international
human rights instruments. On this matter, the human rights case
law and literature, outside Canada and South Africa, to which | will
refer, is tiny when compared with that on most other human

rights.?

17



Security of the person is also acknowledged in other
international human rights instruments. Article 5 of the
International Convention on the Elimination of All Forms of Racial
Discrimination of 1965 (“CERD”) set out the basic undertaking of
the State parties to prohibit and eliminate racial discrimination and
to guarantee certain rights without distinction as to race, etc.
Amongst the rights so guaranteed is Article 5(b):

“[t]he right to security of person and protection by the

State against violence or bodily harm, whether inflicted

by government officials or by any individual group or

institution”.

Although the focus of case law and commentary on Article
5(b) of CERD has been on actual violence, threats and

intimidation are clearly encompassed within its scope.

This Article is notable in three respects. First, it recognises
“security of the person” as separate and distinct from “liberty”.
Secondly, it gives specific content to the concept of “security of
person” in terms of “protection against violence or bodily harm”.

Thirdly, it imposes an obligation upon ratifying states to protect the

18



right to security from the activities of persons other than

government officials.

Each of these three matters has been problematic in other
human rights instruments which refer to security of the person. |
will briefly outline how these matters have been considered in a

number of jurisdictions.

Europe

There is a clear preponderance of case law and commentary
under Article 5 of the European Convention, accepted in English
case law and commentary, to the effect that the right to security of
person has no operation independent of the right to liberty in
Article 5.%° This approach is based in part on the context in which
Article 5 appears. Although the first sentence would appear to
give the word “security” an independent operation from the word
“liberty”, the remainder of the Article is only concerned with
deprivation of liberty. Some other Articles in the European
Convention also begin with a broad statement and proceed to

define its content.?’

19



Accordingly, the case law on Article 5 of the European
Convention focuses on arbitrary detention.”® Attempts to establish
a right to security of the person not involving deprivation of liberty,
have been unsuccessful. For example, the former European
Commission on Human Rights (now superseded) did not accept
an argument on the part of a complainant that the authorities failed
to protect him from attack by the IRA.?® Similarly, when a
terminally ill applicant sought a guarantee from prosecution of her
husband if he should assist in her suicide, the House of Lords
rejected the contention that Article 5 had any application.® This

decision was upheld by the European Court of Human Rights.*

The European position is summarised in The Council of
Europe’s Implementation Guide to Article 5 which states:
“The ‘right to liberty and security’ is a unique right, as the
expression has to be read as a whole. ‘Security of
person’ must be understood in the context of physical
liberty and cannot be interpreted as referring to different
matters (such as a duty on the state to give someone
personal protection from an attack by others, or right to

social security).”

20



In cases involving arbitrary detention the European case law
has led to the imposition of positive obligations on the state to act.
For example, in a number of cases involving the disappearance of
individuals arrested in Turkey, the European case law has
emphasised the obligation on the state to take preventive

measures and to investigate violations of Article 5.%

In European commentary there is a recognition that, if a right
to security of the person was to be accepted as a positive right, ie
a right which imposes obligations on the state, then issues would
arise as to whether state action which has any such effect conflicts
with other rights. The European Court’s reluctance to accept an
independent substantive content for the right to security has been

supported on this basis.** It has also been subject to criticism.*®

The reluctance to give the right to personal security any
substantive content confines the scope of the protection,
particularly protection against violence. The interpretive
explanation has a degree of legal orthodoxy about it, albeit a
literalist orthodoxy not often manifest in this sphere of discourse. |
can understand a reluctance to impose on the state an unqualified

obligation not to derogate from security and a duty to protect

21



citizens from infringement of such a right. However, qualifications
have often been implied in human rights instruments. It may well
be that the recognition that state action to protect the security of its
citizens has so often been the justification for official infringement

of other human rights is the real source of this reluctance.

The ICCPR

The reference to “security of the person” in the ICCPR must
be read in the context of the Universal Declaration which it was
expressly carrying into effect. In that Declaration, liberty and
security of the person were combined with the right to life in Article
3. Article 9 of the Declaration made separate reference to

arbitrary arrest and detention.

The formulation “life, liberty and security of the person” —
which also exists in the Canadian Constitution — clearly refers to
three distinct concepts. There is, so far as | am aware, no proper
basis for inferring that when the reference to “liberty and security
of the person” was combined with “arbitrary arrest and detention”
in Article 9 of the ICCPR, it was intended to strip the words
“security of the person” of the substantive content they had in

Article 3 of the Universal Declaration.
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Furthermore, Article 9 of the ICCPR must be read in the light
of the reference in the preamble to “freedom from fear”. There is

no such reference in the European Convention.

Case law under the European Convention should not,
accordingly, determine the interpretation of similarly expressed
rights for nations, like Australia, whose international obligations
are determined by the ICCPR. Specifically, English cases will
have to be treated with care. In England, Strasbourg case law,

although not strictly binding, is generally followed.®

As would be expected from the existence of such different
contexts, cases under the ICCPR with respect to Article 9 are not
in accord with the European approach. There have been cases in
which the right to security of the person has been given an

independent operation from the right to liberty.

For example, the Human Rights Committee found a violation

of Article 9(1) by reason of a state’s failure to take appropriate

measures to ensure the safety of a Columbian applicant who had
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received death threats and who was subsequently attacked. The

Committee said:
“Although in the Covenant the only reference to the right
to security of person is to be found in Article 9, there is
no evidence that it was intended to narrow the concept
of the right to security only to situations of formal
deprivation of liberty. ... It cannot be the case that, as a
matter of law, states can ignore known threats to the life
of persons under their jurisdiction, just because he or
she is not arrested or otherwise detained. State parties
are under an obligation to take reasonable and
appropriate steps to protect them. An interpretation of
Article 9 which would allow a state party to ignore
threats to the personal security of non-detained persons
within its jurisdiction would render totally ineffective the

guarantees of the covenant.”®’

Similarly, the failure of Zambia to press criminal charges,
provide compensation, carry out investigations or make findings
public three years after an applicant had been shot by the
Zambian police force, was held to violate the applicant’'s right to

personal security.® In another case, Sri Lanka did not provide
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security protection or investigate complaints after a person
received death threats following comments by the President of Sri
Lanka suggesting he had been involved with the Tamil Tigers.

That was found to be a violation.>®

Other cases and commentary by the Human Rights
Committee clearly give independent content to the right to security
of person under Article 9, in a range of situations involving
harassment, intimidation and threats of violence.** The European

case law cannot be reconciled with practice under the ICCPR.

USA

A reference to the rights of a person also appears in the
Fourth Amendment in the United States Bill of Rights of 1791,
which provides:

“The right of the people to be secure in their persons,

houses, papers, and effects, against unreasonable

searches and seizures shall not be violated ...”

Textual context is even more significant in United States
case law than under the European Convention. The Fourth

Amendment reference to the right “to be secure in their persons”
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appears in a provision expressly directed to “unreasonable
searches and seizures”. Accordingly, the focus of American
Fourth Amendment jurisprudence has come to be placed on

privacy, not security.**

Recent commentary has suggested that it would be now
appropriate for Fourth Amendment jurisprudence to be
reconceptualised through the right to be secure, which is what it
guarantees, rather than being analysed through the right to
privacy, which is how it has developed. This has been put forward
as a return to the Amendment’'s core meaning and core
principles.* Nevertheless, even this reconceptualisation focuses
only upon fears that the government will violate such security. Itis
not suggested that there is any positive obligation upon the

government to protect a person’s right to security.

Canada
The right to security of the person has acquired considerable
significance in jurisprudence on the Canadian Charter of Rights
and Freedoms. The Canadian provision is in the following terms:
“7  Everyone has the right to life, liberty and security

of the person and the right not to be deprived thereof
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except in accordance with the principles of fundamental

justice.”

Canadian case law has not interpreted section 7 as
conferring separate rights. An unqualified right to life, liberty and
security would be too broad. The clause, it has been held, confers
a composite right not to be deprived of life, liberty or security of the
person, except in accordance with the principles of fundamental
justice.*® The emphasis given to the “deprivation” limb of s 7,
together with the reference to “principles of fundamental justice”,
has led the Supreme Court of Canada to restrict s 7 so that it does
not extend to economic rights. Nor does it impose positive

obligations on the state.*

The Canadian right not to be deprived of security of the
person has been given a significant function in some of the most
controversial areas of politico-legal discourse. It has been held
that a person is deprived of the right to security of the person by:

e The risk to health, because of legislative restrictions on the
availability of abortion.*
e Delays in access to public health care, when combined with

a prohibition on access to private health care.*
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e The Criminal Code offence of assisting a person to commit
suicide, which would have been struck down but for the fact
that the particular law did not offend the principles of

fundamental justice.*’

Of particular significance for my focus on freedom from fear
s the fact that the Canadian case law emphasises the
psychological dimension of security of the person.”® Accordingly,
an application to remove children for protective purposes could
have such an effect on a parent’'s psychological integrity that the
principles of fundamental justice required that the parent receive
legal aid.*  Similarly, the psychological stress caused by
unreasonable delay on the part of a Human Rights Commission
when disposing of complaints of sexual harassment could give rise

to a constitutional remedy by reason of s 7.>°

South Africa

The position in South Africa, as in many other respects,
reflects the fact that the bill of rights in that nation draws upon a
wide range of prior experience and, as a result, contains a more
detailed regime. Important aspects of the South African

Constitution distinguish its position from the case law of other
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nations. First, it extends to socio-economic rights as well as to
civil and political rights. Secondly, all rights are expressly subject
to three duties: to respect, to promote and to protect, which
Imposes positive obligations on the state (s 7(2)). Thirdly, the Bill
of Rights operates horizontally, ie, it applies to disputes between

private parties (s 8(2)).

Section 12(1) of the Constitution relevantly provides:

“Everyone has the right to freedom and security of the

person, which includes the right

(@) not to be deprived of freedom arbitrarily or without
just cause;

(b) not to be detained without trial;

(c) to be free from all forms of violence from either
public or private sources;

(d) notto be tortured in any way;

(e) not to be treated or punished in a cruel, inhuman

or degrading way.”

Section 12(2) proceeds to make detailed provision with

respect to bodily and psychological integrity.
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In contrast with other human rights instruments, the South
African Constitution makes explicit provision in s 12(1)(c) for
freedom from violence. This is set out as a specific example in the
non-exhaustive list of the right to security of the person. Other
examples, such as the prohibition on torture or on cruel, inhuman
or degrading punishment, which in other contexts are separately
stated rights, are also set out as specific examples of the right to

security of the person.

The explicit reference to protection from violence has meant
that South African jurisprudence could not accept the position in
Europe that the reference to security of the person adds nothing to

the right to liberty.

The basic text on the South African Bill of Rights identifies
the purpose of s 12 in the following terms:

“It protects the individual specifically (but not solely)

against invasions of physical integrity by way of arbitrary

arrest, violence, torture or cruel treatment or cruel

treatment or punishment.”*

The authors go on to state:
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“s 12(1)(c) imposes two conflicting obligations on the
state. The right to freedom from state violence protects
individuals from police use of an unconstitutional degree
of force. At the same time, the right to freedom from
private violence imposes an obligation on the state to
use violent means where necessary to quell or
discourage violent acts by individuals that may threaten

the physical security of others.”?

Perhaps of greater significance as a precedent for other
jurisdictions is the case law under s 11 of the Interim Constitution
of South Africa. That section did not include a list of specific
examples of the right to security of the person. Specifically, it did
not include anything in the nature of s 12(1)(c) of the Constitution

as finally adopted.

Section 11 of the Interim Constitution, the predecessor of s
12, stated:

“l  Every person shall have the right to freedom and

security of the person, which shall include the right not

to be detained without trial.
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2 No person shall be subject to torture of any kind,
whether physical, mental or emotional, nor shall any
person be subject to cruel, inhuman or degrading

treatment or punishment.”

As a matter of textual analysis this provision is much closer
to Article 9 of the ICCPR and Article 5 of the European
Convention, albeit without the detailed elaboration of liberty
provisions. The South African Constitutional Court took an
approach to s 11 which is not consonant with the preponderant
view of the European Court of Human Rights, now embraced by

the English judiciary.

A range of views was expressed by judges of the
Constitutional Court in the landmark case of Ferreira v Levin NO.*
The majority view did not approach s 11(1) on the basis that the
right to “freedom” was to be construed separately from the right to
“security of the person”. However, none of the reasoning
accepted the European position that the right to security of the
person was in some way subsumed by the right to freedom.

Chaskelson P said:
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“[170] The primary, though not necessarily the
only, purpose of s 11(1) of the Constitution is to ensure
that the physical integrity of every person is protected.
This is how a guarantee of ‘freedom (liberty) and
security of the person’ would ordinarily be understood. It
Is also the primary sense in which the phrase, ‘freedom
and security of the person’ is used in public international

|a.W.”54

The learned President went on to refer to texts and
European cases which are not representative of the European
cases to which | have referred. He proceeded on the basis that
that case law, and the section of the Interim Constitution,
separately protect “physical liberty” and “physical security”. The
principal judgment in the case does, however, acknowledge the
textual reasons why the European provision has been narrowly

confined.>

Another judgment in the case referred to “freedom of the
person” and “security of the person” as “two related rights” and
specifically identified both as being concerned with “physical

integrity”.*® Sachs J referred to s 11(1) as “treating freedom and
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personal security as two elements of a single basic right which

encompasses protection from interferences ...”.°’

Ferreira had nothing to do with physical violence and,
accordingly, the occasion did not arise for express attention to be
given to whether or not the right to “security of the person”
protected against violence in the manner made explicit by s

12(1)(c) of the final Constitution.

The express provision in s 12(1)(c) has, however, resulted in
the imposition of obligations upon the State to protect individuals
from violence by third parties, eg, with respect to release on bail of
a person who actually attacked a woman as he had earlier
threatened to do;*® to support a law protecting persons from
domestic violence;>® to support a law prohibiting corporal

punishment in schools.®

Australia
In Australia, the two jurisdictions that have implemented a
Human Rights Act have adopted the language of the ICCPR with

minor modifications.
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The Human Rights Act 2004 (ACT) provides in s 18(1):
“Everyone has the right to liberty and security of

person.”

The Charter of Human Rights and Responsibilities Act 2006
(Vic) provides in s 21(1):

“Every person has the right to liberty and security.”

There is no explanation in the Report upon which the
Victorian Act was based as to why the words “of person” were
deleted after the word “security”.®® However, the Explanatory
Memorandum for the Bill, when introduced, strongly suggests that
it was a deliberate change to avoid the political explosiveness of

the Canadian approach, which extended the right to security of

person to a right to an abortion and a right to euthanasia.

The Memorandum said:

“This clause ... is a right concerned primarily with
physical liberty. It is intended to operate in a different
manner to article 7 of the Canadian Charter of Rights
and Freedoms which guarantees the right to ‘life, liberty

and security of the person’ in that the Victorian provision
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is not intended to extend to such matters as a right to
bodily integrity, personal autonomy or a right to access

medical procedures.”®

The euphemism “medical procedures” was, no doubt, adopted so
as not to invite a firestorm of controversy about euthanasia and

abortion.

The report of the Human Rights Consultation appointed by
the Commonwealth Government has recommended that the
ICCPR formulation — “the right to liberty and security of the person”

— be one of the rights included in any federal Human Rights Act.®®

Australia’s international obligations, which the existing and
proposed human rights acts are intended to implement, are found
in the ICCPR. The English Human Rights Act has been an
important influence, indeed a model. Nevertheless, the European
Convention is of no direct relevance. Insofar as the case law on
security of the person under the ICCPR differs from that under the
European Convention (and therefore in England), it is to the

former, that Australian lawyers should look.
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Positive Obligations

International human rights instruments impose obligations on
states. The human rights literature often emphasises the
responsibility of states under international law to take three kinds
of action with respect to the human rights protected by the
respective treaties to which the state is a party or pursuant to
customary international law. These three are a duty to respect
rights, a duty to fulfil rights by taking positive action and also a
duty to protect rights, including from infringement by both state

and non-state actors.

These duties are not always reflected in domestic legislation.
Much turns on the interpretation of the particular provisions of the
human rights instrument under consideration. Many instruments
do not expressly impose positive obligations upon the state to

protect citizens from infringement by non-state actors.

The responsibility upon states to take measures to respect,
fulfil and protect rights is variously expressed in different
international instruments. Such obligations sometimes appear in
specific articles of the instruments. There are also general

obligations imposed upon state parties, such as:

37



“to respect and to ensure to all individuals ... the rights
recognized in the present Covenant” (ICCPR, Atrticle 2.1);

“to take the necessary steps ... to adopt such legislative or
other measures as may be necessary to give effect to the
rights recognized in the present Covenant” (ICCPR, Article
2.2);

“to take steps ... to the maximum of its available resources,
with a view to achieving progressively the full realisation of
the rights recognised in the present Covenant” (ICESCR,
Article 2.1);

“States Parties ... undertake to pursue by all appropriate
means ... a policy of eliminating racial discrimination in all its

forms ... and, to this end:

(d) Each State Party shall prohibit and bring to an
end, by all appropriate means, including
legislation as required by circumstances, racial
discrimination by any persons, group or
organization” (CERD, 2.1);

e “States Parties ... agree to pursue by all appropriate
means ... a policy of eliminating discrimination against

women and, to this end, undertake:
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(e) to take all appropriate measures to eliminate
discrimination against women by any person,
organisation or enterprise;

() to take all appropriate measures, including
legislation, to modify or abolish existing laws,
regulations, customs and practices which
constitute  discrimination against women.”
(Convention on the Elimination of All Forms of
Discrimination against Women of 1979
(“CEDAW?”), Article 2);

e “States Parties shall take all appropriate legislative,
administrative, social and educational measures to
protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse,
while in the care of parent(s), legal guardian(s) or any
other person who has the care of the child” (Convention

on the Rights of the Child of 1989, Article 19.1).

Constitutional or statutory bills of rights often reflect the

origin of those provisions in such international obligations. Two
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issues arise with respect to the enforcement of the rights so
recognised. First, do the domestic provisions impose positive
obligations on the state to take action? Secondly, do they impose
obligations upon persons other than the government? The answer
to these questions depends on the particular form in which the

provision has been adopted for domestic purposes.

Perhaps the clearest case of a Bill of Rights imposing
generally stated positive obligations upon the state, including
measures to bind non-state actors, is the South African provision
that the state is obliged to take steps to respect, promote and
protect the constitutional rights of its citizens. In other jurisdictions,
which do not have such express provisions, there are frequent
statements in the case law that the relevant constitutional or
statutory bill of rights does not impose positive obligations on the
state. However, there is a discernible drift in case law, and
perhaps more noticeably in academic commentary, which seeks to
infer positive obligations as a necessary concomitant of negatively

stated obligations.

The issue is one of interpretation, because some provisions,

but not others, in international and domestic instruments contain
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particular references imposing a duty to take steps to enforce the

right.

Furthermore, there is a growing body of authority, notably in
Europe, indicating that although negatively stated obligations are
expressed in a form directed to the state, nevertheless the state
has duties to protect its citizens from non-state actors.** For
example, the European Court of Human Rights has done that with
respect to the prohibition on torture or degrading treatment® and
the prohibition on slavery.®*® | have also noted above the
disappearance cases involving Turkey, where the Court held that
the state had to take preventative measures and to investigate

disappearances. ’

The Canadian Charter of Rights and Freedoms does not
contain an express obligation to secure rights. The Supreme
Court has been reluctant to impose positive duties on the state.®®
There is, however, one case in which a court imposed a duty to
provide legal aid for parents in child protection proceedings with
respect to alleged contravention of s 7 rights, relating to the right

to life, liberty and security of the person.”® This has been
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categorised not as a duty of protection, but as a duty to facilitate

access to justice.”

The English Human Rights Act does not expressly impose
positive obligations on the state. It does, however, provide, in s 6,
that a public authority may not act in a way which is incompatible
with a Convention right. This has been adopted in the two
Australian jurisdictions with Human Rights Acts and a similar
provision is proposed by the Report of the National Human Rights

Consultation.”

Freedom from Violence

In international humanitarian law a Responsibility to Protect,
or “R2P”, has recently emerged as a doctrine of international
humanitarian law. It is concerned to establish a responsibility on
the part of all states to protect civilians from mass atrocity crimes,
including crimes committed by their own government. This
doctrine has been advanced by the former Australian Foreign
Minister, Gareth Evans, in his capacity as the President of the
International Crisis Group, following an International Commission

on Intervention and State Sovereignty in 2001.”> The focus of this
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doctrine is on mass atrocity crimes such as the Holocaust,

Cambodia, Rwanda and Bosnia.

The R2P concept is, in general terms, equivalent to the
protection of the right to life and the prohibitions of torture and of

cruel, inhumane or degrading treatment, in international treaties.

One commentator has sought to develop the doctrine of
state responsibility into a duty of a state to protect its citizens from
human rights violations, including those perpetrated by non-state
actors.” However, as | have noted, an international obligation to
protect citizens from any form of violence — beyond torture and

cruel or unusual punishment — is not well established.

The most likely source of the development of a right not to
be subject to violence, at least outside Europe, is the recognition
of the right to security of the person. However, international
instruments, like Article 9 of the ICCPR, do not expressly identify
the qualifications which are necessarily implied in such an
absolute statement. The state has many reasons to deploy

violence, particularly in the exercise of legitimate police functions.
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It is also necessary to determine whether, and if so how, the state

has a duty to protect citizens from non-state actors.

In one academic commentary the acceptance of a positive
duty on the state to protect its citizens’ right to security is
propounded as an important development, whilst recognising that
it gives rise to the possibility of a conflict with other rights in
contexts such as terrorism.”* Another author concludes that,
because of such conflicts, a positive right to security should be

narrowly confined.”

The most comprehensive treatment of security of the person
in a thesis, which is not yet published, concludes that the right to
personal security includes a positive aspect of protection as well
as the negative aspect of restraint from abuse of power by
government agencies. The author analyses in detail the
European, Canadian and South African case law. The author
develops the concept of security as protection against threats and

risks.’®

It could be said that carrying into effect any such

international obligation would add little if anything to the traditional
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exercise of the police power of the state designed to protect
citizens from violence, as reflected in the criminal law of every
nation. This is plainly true of actual violence. It is, also true, albeit

to a lesser degree, with respect to threats of violence.

Many jurisdictions have criminal offences relating to
intimidation, harassment, blackmail, threats’’ and other such
conduct which does not result in actual harm other than by
inflicting fear on individuals. Protection of this character is less
systematic, and much less uniform, than that dealing with actual
violence. Many such provisions constitute the recognition in
domestic law of the significance of the risk of harm to and, often, of

the significance of fear amongst citizens.

Each nation has a patchwork quilt of such provisions.
However, the failure to treat them as manifestations of an
obligation to protect individual rights means that they are not taken
into account, as such, in human rights discourse and decision-
making. The restoration of an emphasis on freedom from fear as

an integrative concept, could change this position.
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The literature on human rights tends to treat the criminal law
relating to actual and threatened violence as serving a public or
collective interest. The analysis changes significantly if such
interests are characterised as individual rights, particularly in
situations where rights conflict. There is one good example of how
freedom from fear can give content to the recognition of an

individual right which was not hitherto recognised as such.

In comparatively recent times domestic violence has come to
be seen as a human rights issue, often expressed to be based on
inherent dignity, equal rights and freedom from fear.”® This
development was not feasible for as long as international human
rights instruments were not seen to impose positive obligations on
states to take steps to prevent rights infringements by non-state

actors. There is a clear drift to the recognition of such obligations.

The Convention on the Elimination of All Forms of
Discrimination Against Women (“CEDAW?") of 1979 was originally
modelled on the Convention on the Elimination of Racial
Discrimination (“CERD”). However, the scope and range of the
nations, particularly in Africa and throughout the Islamic world, with

customary and social practices which were problematic in terms of
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gender bias, was such that the drafting process and the final
product bore the marks of major compromise of a character which
did not afflict CERD.” The CEDAW is also one of the
international human rights instruments which has attracted the
largest number of reservations of breadth and scope, including by
a number of Islamic nations who declare that its key provisions

conflict with Islamic law.®°

CEDAW notably makes no express reference to honour
crimes, including honour killings, rape or violence against women.
It does, however, contain a general prohibition of discrimination.
The human rights literature, and the recommendations of the
Committee on the Elimination of Discrimination Against Women,
created under CEDAW propose that gender based violence, which
infringes human rights, should be regarded as discrimination within
the meaning of the Convention. This encompasses the right to
life, the right not to be subject to torture or cruel, inhuman or
degrading treatment or punishment and the right to security of the
person. The effects of fear and the significance of freedom from

fear have been expressly acknowledged in this context.®
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One detects an institutional turf battle here. Complaints
about infringement of the right to security of the person would go
to the Human Rights Committee under the ICCPR Optional
Protocol. Complaints of discrimination against women go to the

parallel CEDAW Committee.

| had occasion, in a judgment concerned with the Australian
system for apprehended violence orders which protect against
threatened acts of personal violence, stalking, intimidation and
harassment, to characterise the system as a means of protecting
the right to freedom from fear.?* Indeed, as | now know, in 1998
the West Australian Government launched a campaign of
awareness on domestic violence issues which it entitled “Freedom

n 83

From Fear”.”™ This is, however, only one context in which this

perspective can be valuable.

The Battle of the Metaphors

The sphere of discourse with which | am here concerned is
particularly bedevilled by a conflict of metaphors. On the one
hand, those who regard themselves as most committed to human
rights like to speak of “rights as trumps”. On the other hand, those

who believe that their equally strong commitment to human rights
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requires attention to the context in which they are asserted often
speak of the need to balance rights in conflict with other rights or
interests. Sometimes one encounters reference to a “thumb on
the scales” of the balance. Both “trumps” and “balancing” invoke

metaphors which must be deployed with care.®

As Benjamin Cardozo pointed out, it is desirable that we
avoid becoming “enveloped in the mists of metaphor” and we
should not be diverted by the “picturesqueness of the epithets”.
As Cardozo said:

“Metaphors in law are to be narrowly watched, for

starting as devices to liberate thought, they end often by

enslaving it.”®

A regrettable example of the distortion which can be caused
by a metaphor is to be found in the recent report of the Australian
National Human Rights Consultation. After referring to the
Canadian concept of a “dialogue” model for a Human Rights Act,®
the Committee recommended that only Australia’s final Court of
Appeal, the High Court, should have the authority to make a
declaration of incompatibility. The Report acknowledged that

there were significant practical problems with such a limitation.
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However, this proposal was said to be based on the application of
“the dialogue” model in that:
“the Federal Parliament might not be persuaded to

engage in ‘dialogue’ with 10 different courts.”®’

| have never been happy with the concept of “dialogue”.?® It
seems to me to be just a polite cloak for the significant transfer of
power to the judiciary which a human rights act inevitably involves.
So far as | can see, each participant in the “dialogue” only gets to
speak once. That does not appear to me to be much of a
conversation. A more accurate description of the relationship
between the courts and the Parliament/executive branches is one

of “creative tension”.®

However, as the recent Australian report suggests, the
metaphor has assumed a life of its own. The recommendation
ignores the fact that in Australia’s century old Constitutional
practice, any court exercising federal jurisdiction — from a Local
Court to the High Court — can come to the conclusion that
legislation is constitutionally invalid. To say that some special

regime needs to be established, solely referable to human rights,
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appears to me to reflect the dialogue metaphor getting in the way

of the analysis.

The traditional tension between liberty and security in
political philosophy can be replicated in a human rights focussed
jurisprudence. There is, in principle, no substantive difference
between the tension between liberty, as an individual right and
security, as a collective interest, on the one hand, and liberty, as
an individual right and security of the person, as an individual right
which the state has an obligation to protect, on the other hand.
There is, however, a significant difference in how these alternative

perspectives are deployed.

Human rights discourse is transparently comfortable when
privileging a right over an interest. However, that literature often
flounders when faced with a conflict between rights. As Jeremy
Waldron has put it:

“Rights versus rights is a different ballgame from rights

versus social utility. If security is also a matter of rights,

then rights are at stake on both sides of the equation,

and it might seem that there is no violation of the
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trumping principle or of the idea of lexical probity when
some adjustment is made to the balance.

This business of conflicts of rights is a terribly difficult
area — with which moral philosophers are only just

beginning to grapple.”®

The difficulty is reflected in a wide range of debates that are
at the forefront of human rights discourse, such as laws directed to
terrorism, organised crime and hate speech. In such contexts,
measures taken by the state to protect persons from threats have
led to conflicts with other human rights, perhaps most often with

the right to a fair trial and the right to freedom of expression.

In the human rights literature, it appears to make a great
deal of difference whether something is approached from the
perspective of a conflict between rights, rather than as a conflict
between a right and an interest. This tension is exacerbated if
freedom from fear is included as a dimension of a right, which the

state has a responsibility to protect.

Such issues have been particularly acute in the context of

debates about anti-terrorism legislation.  The human rights
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literature tends to treat the issue of security as a form of “national
security”, rather than as security of the person, which the state has
a duty to protect. However, as George Williams once said:
“Terrorism is an attack on our most basic human rights.
It can infringe our rights to life and personal security and

our ability to live our lives free of fear.”™*

This is a rare reference in the human rights literature which
regards the right to personal security, coupled with a positive
obligation upon the state to protect that right, as a relevant part of
the analysis. It is also a rare instance in the literature on terrorism
where the concept of freedom from fear is mentioned. There is a
lot of discussion about fear. However, fear is generally treated as
if it is merely an emotion, rather than a result of infringement of a

right.

Clearly the principal objective of anti-terrorist legislation is to
protect the community, including each individual in the community,
from acts of violence that can cause death or physical harm. Such
legislation expressly extends to freedom from fear. In most
jurisdictions terrorist acts are defined to extend to threats and to

conduct undertaken with the intention of intimidating the public.
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There can be no doubt that many incursions into human
rights have occurred in the name of security. It is not, however,
necessary to adopt the approach of a conflict between individual
rights and a general collective interest. It is appropriate to
approach such matters as a conflict between rights. That does not
mean that the right to security of the person must prevail. Issues

of probability and proportionality necessarily arise.

Accordingly, George Williams, writing with Ben Golder, has
criticised suggestions that a right to security can be regarded as a
“primary, almost inviolable, human right”.?> The authors advocate
a balancing process. This metaphor, albeit contested, remains

serviceable.

Balancing is a process which is well understood by judges
who undertake it in numerous disparate areas of the law. As one
useful analysis of the overall process, not focused on any
particular debate, has suggested:

“[AJlthough we may all recognize the difficulties of

balancing the conflicting interests of parties or citizens,

we all share a common intuitive grasp of, or at least are
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in agreement about, what the metaphor of balancing

interests entails.”®

The issue often faced by courts is how to compare elements
that are fundamentally incommensurable, such as the right to
security and the right to a fair trial or to free speech. As Justice
Scalia once put it, this is like asking “whether a particular line is
longer than a particular rock is heavy”.®* Nevertheless, this is a

task that judges, as well as parliaments, are often called upon to

perform.

Andrew Ashworth has rejected the terminology of
“balancing” on the basis that it leads to “sloppy reasoning” and
allows the right to a fair trial to be “balanced away”.”> When
applying this critique to terrorism legislation, however, Professor
Ashworth focused was upon security as a collective interest, rather
than as an individual right.”® Nevertheless, he makes a valid point
when he says:

“[Tlhe term ‘balance’ tends to disarm opponents

because it has no tenable antithesis: nobody, that is,

would stand up and argue for imbalance, or indeed for

disproportionality, unreasonableness or unfairness.”®’
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Ashworth is right to emphasise that the use of the metaphor
does not address the essential consideration about how the
process of weighing conflicting rights should be undertaken.
There are both empirical and value assumptions that must be

made in the process.

As another commentator has observed whilst “balancing is

. an opaque box that is undefined and undefinable”, some such
intuitive process is often essential. What is required is to “accept
the opaque box and try to improve its output”.®® The danger in the
“‘quantitative imagery” of balancing is, as Jeremy Waldron has

warned, the false connotation of precision.*®

Where incommensurable values conflict, intuitive judgment

° Nevertheless, as in other constitutional

is often unavoidable.™
law contexts, principles to guide the process are capable of being
discerned or developed.'®™ The process of balancing is not
necessarily unprincipled.’®® The problem is to identify a scale of

values that is not simply personal to the judge making the

decision.
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Insofar as there is legal guidance, it is to be found in the
foundational legal texts, both international and domestic. When
such issues arise particular attention must be given to the specific
provision which may provide within itself a terminology that

indicates how the appropriate balance should be undertaken.

It is always appropriate in legal analysis to focus on the
scope of the right in issue. Precise identification of the scope of a
right will often be the preferable means of avoiding conflict
between rights. As one author has observed:

“With complex rights ... reasons for constricting,

limiting or qualifying the exercise of the relevant right

may in many cases be thought of as constitutive or

definitional. The weight given to competing rights or

considerations simply goes to defining the proper
scope and application of the right. When properly
weighted, rights to reputation or public safety merely
illustrate  the  proposition that freedom  of
communication is a qualified right that does not include
in its scope shouting fire in crowded theatres or

destroying reputations.”*%
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This process has been characterised as “definitional

balancing” rather than “ad hoc balancing”.*®*

Of particular significance in a “balancing process” is any
indication, either express or implicit, that there exists a hierarchy of
rights, whereby some rights are entitled to greater weight than
others. There is, for example, a considerable body of opinion,
including case law both national and international, that some rights
such as the right to life or the prohibition on torture, are expressly
non-derogable, and are, in any event, entitled to determinative
weight in any balancing process. Similarly, case law on freedom
of expression, most notably American First Amendment

jurisprudence, has placed that right high in the hierarchy.

More often, however, the real focus of debate is whether or
not the derogation, as a matter of empirical fact, has or is likely to
have any effect, and if so to what degree, in promoting the human
right on the other side of the scale. This is an issue much in
dispute in criminal law generally and, particularly, in the context of

anti-terrorism legislation.*®
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These are not matters capable of conclusive resolution.
That is particularly so if the concept of freedom of fear has a role
to play in the course of balancing. If any such balancing is to be
done by judges then fear must be seen to have an objective basis.
The position is not necessarily so confined if the balancing is done
by the legislative or executive arms of government. In a
democratic society subjective perceptions of risk are entitled to

weight.

Problems of this kind often arise in the context of the criminal
law. Public perceptions about the actual incidence of crime often
bear no relationship to the facts. Nor do public beliefs about the
efficacy of harsh punishment necessarily bear any relationship to

actual outcomes.

In the context of giving weight to freedom from fear it has to
be acknowledged that some human fears are non-rational: such
as the fear of spiders and sharks — arachnophobia and
galeophobia. In many respects such reactions are at the heart of
the debates over terrorist legislation or legislation directed at

organised crime.
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Human rights scholars instinctively reject any suggestion
that a subjective sense of threat should be accorded any weight.
As Andrew Ashworth said, in the course of advancing his critique
of balancing with respect to anti-terrorist legislation:

“no curtailing of human rights simply to alleviate

insecurity in the subjective sense should be

contemplated, because human rights are much too
serious for that. The strongest case for any curtailment

of human rights must be predicated on reduction of

security in the objective sense.”*®

To similar effect are the observations of Jeremy Waldron,
also in the context of his critique of balancing, when he said:
“... the balancing argument is supposed to turn on what
we can achieve by diminishing liberty; it is not supposed
to turn on the sheer fact or horror at what has happened
nor of our fear of what might happen. Fear is only half a
reason for modifying civil liberties: the other and
indispensable half is a well-informed belief that the
modification will actually make a difference to the

prospect that we fear.”
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There is a well established body of jurisprudence in the
context of refugee law as to what it means for a “fear of
persecution” to be “well founded”. Although subjective
considerations may arise in particular contexts, the objective test
in this sphere of discourse may prove a useful source of

precedent.*”’

In this, as in many other respects, refugee law will
be a guide to the restoration of freedom from fear to its proper

place in human rights discourse.
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IN THE SUPREME COURT
OF NEW SOUTH WALES
BANCO COUR

SPIGELMAN CJ
AND THE JUDGES OF
THE SUPREME COURT

Friday 13 November 2009

FAREWELL CEREMONY FOR
THE HONOURABLE JUSTICE IPP AO
UPON THE OCCASION OF HIS RETIREMENT AS A JUDGE
OF THE SUPREME COURT OF NEW SOUTH WALES

JUDGMENT

1 We assemble in this Banco Court to mark the departure as a Judge of
Appeal of one of the most prodigiously energetic intellects in the Court’s
contemporary history. It has been a fruitful and at times exciting journey,
which has left all of us breathless with admiration. However, we knew,
nine years ago, what we were letting ourselves in for. This occasion
marks over 20 years of judicial service, first in Western Australia and then
in New South Wales.

2 Your professional adventurousness and self-confidence was clear at the
very commencement of your legal career. You chose to attend
Stellenbosch University where all courses were taught in the Afrikaans
language, in which you were not fluent. You were inculcated into the
system of Roman/Dutch law in a faculty dominated by one of the great
South African legal academics, J C de Wet, who was once described, in
words not entirely inapt to yourself, as “[p]ithy, pungent, sometimes
remorseless”.’ Those of us who were taught by Bill Morrison at Sydney

Law School are familiar with that academic style.

3 You were admitted as a legal practitioner in South Africa in 1963,

becoming a partner in a well-known Johannesburg law firm the next year.



Between 1973 to 1981 you were a member of the Cape bar. In that year,
at the age of 43, you took the decision to migrate to Australia with all the
attendant uncertainties and disruption, at a time when few could predict
with any confidence when the oppressive apartheid regime of your native
land would end and no-one predicted that it could end without significant
bloodshed. Again your self-confidence came to the fore. You were
convinced that you could adapt from the Roman law tradition to the
common law tradition. As you have often said, until the age of 43 you
thought that Equity was the name of an insurance company.

You became an Australian citizen. Apparently the authorities were
ignorant of the fact that you named one of your sons Graeme, because he
was born on the day that Graeme Pollock scored a century at the
Wanderers Ground — against Australia. We have all had to tolerate your
relentless barracking for the South African cricket and rugby teams, often

through gritted teeth.

Your progress in Perth was breathtaking. Your success as a counsel was
immediate, first as a partner of a well-known firm of barristers and
solicitors and then between 1984 and 1989 as a member of the
independent Western Australian bar. You were appointed a judge of the
Supreme Court of Western Australia in 1989, immediately after qualifying
for such an appointment on the basis of the eight year membership of the

local profession then required for such appointment.

As a judge of that Court your Honour participated in all areas of the Court’s
jurisdiction, as a trial judge in both civil and criminal matters and on both
civil and criminal appeals. This Court was the ultimate beneficiary of your

broad range of experience.

You made a contribution to the administration of justice throughout
Australia as one of the judges who, during the course of the ‘90s,
transformed the way civil litigation was conducted in this nation. You were
the principal driving force behind the introduction of case management and
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the recognition of alternative dispute resolution in Western Australia as the
first judge in charge of the Expedited List, as the chair of the relevant court

committees and from 1993 to 2001 as the judge in charge of the Civil List.

As Chief Justice Malcolm said at your farewell from the Supreme Court of

Western Australia:

“You were the State’s number one mover and shaker in the reform
L w2
of civil procedure.

Through your example, through your writings and through continual
contact with judges seeking to achieve the same results in other States,

including New South Wales, your influence was national.

In your own address on your retirement in Perth you indicated the nature

of the reform process when you said:

“Reformist judges in each State frequently discussed with each
other what changes were being introduced and how they were
working. We all learnt from each other. Something would be tried
in one State and the best parts would be copied in another. Each
State acted as an experimental test tube for the country as a
whole. It was an excellent example, | thought, of the strength of

the federal system.”3

Today attention is focused on harmonisation and uniformity of practice.
We should, however, recognise that harmonisation and uniformity, once
achieved, can become an impediment to major reform by the operation of
the lowest common denominator approach to decision-making. Each
generation is prone to suffer the conceit that it has discovered answers of
permanent validity. The principal myth associated with the Greek goddess
of concord, Harmonia, is that she received a necklace on her wedding day,

which proved disastrous for all who later possessed it.

In 2001 your Honour migrated again — from Perth to Sydney — first as an

Acting Judge of the Court of Appeal for over a year and subsequently as a
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permanent judge for over eight years. This was an early manifestation of

the emergence of a national judiciary. Once again you were the pioneer.

Your entire period of judicial service has been characterised, to the last
day, by your unflagging enthusiasm, your extraordinary capacity for rapid
digestion and analysis of legal material and your intensity of application,
which everyone who has served with you has come to admire. All of us
share with your former Western Australian colleagues, some of whom are
present here today, an immense gratitude for your guidance, inspiration

and your willingness to do more than your fair share of the hard yards.

It was always a pleasure to sit with your Honour in court. The power of
your intellect, the speed with which you identified the issues in the appeal
and your capacity to distil the essential elements, even in the most
complex of cases, was of inestimable value to all who sat with you. There
were, however, touches of your background in Africa in your judicial
method. On the veldt dangers emerge rapidly: big cats must be
confronted as soon as they appear. This was your model. Counsel who
appeared before you came to understand that your approach to
exchanges with the bar table was that of the lion who does not stand in the
path, but approaches at the charge, a tactic with which counsel must be
equipped to deal. The Honourable Keith Mason AC told me that his
practice, as a presiding judge when sitting with you, was to insist that
counsel be allowed to complete the announcement of their appearances

before you asked the first question.

Your principal contribution for the future of the administration of justice lies
in the judgments which you delivered both in the Supreme Court of
Western Australia and in this Court. Your Honour has been a prolific
contributor to the courts on which you have served. In the period of just
over nine years in which you served on this Court you participated in more
than 900 appellate judgments, that is about 100 per year. This is a
formidable output.
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Even before | became a judge | was well aware of the quality of your
Honour’s judgments from Western Australia and your extra-judicial writing.
Indeed, in my own swearing-in speech, upon the assumption of this office,
you were one of only two judges whom | quoted, and the other quotation

was ironic.

You have throughout your judicial career manifested the capacity to
produce judgments that are both erudite, in the sense of manifesting a
complete grasp of the relevant legal principles, and, at the same time,
written in a manner which has a force, clarity and logical structure, so that
the judgment flows and the reader can understand where your chain of
thought is going and why. Your Honour has produced many landmark

judgments which are still quoted today.

From your service in Western Australia there are important precedents on
the nature of fiduciary obligations;4 on equitable compensation in the
context of corporate misfeasance;5 on full faith and credit in constitutional
IaW;6 on director’'s duties;7 on various aspects of sentencing;8 on the
principles of subrogation;9 and on conflicts of interest by solicitors and the

permeability of Chinese walls*® which, as you know, | believe is an
inappropriate metaphor, with its suggestion of impenetrable inscrutability.
In Australia we should call such an arrangement “the dingo fence”.

Your contribution continued in New South Wales in virtually every area of
this Court’s extensive civil and criminal jurisdictions. The cases include

landmark judgments on powers of other courts in the New South Wales
system;11 on extension of limitation periods;12 on dealing with vexatious
Iitigants;13 on promissory estoppel;14 on the liability of a litigation funder
to provide indemnity for costs;15 on contempt of court;16 on complex
commercial arrangements;17 and, of course, on every aspect of the law of
tort from the duty of care to independent contractors;18 the duty of care of

statutory authorities;19 of a prison to a pris.oner;20 of a retail seller of



20

21

22

goods;21 numerous treatments of the concept of causation;22 and the
duty of a publican serving drinks to a patron23 which has a distinct

resonance in this week’s High Court judgment.24

This is a body of work of which you can be truly proud. The legal
community of Australia will be in your debt for many years to come.

Throughout your years of judicial service, you also contributed to the
administration of justice in the form of articles and speeches on a broad
range of subjects. Your best known public role was as the Chair of the
Panel appointed by the governments of the Commonwealth and the States
and Territories to review the law of negligence. Your recommendations in
that report were enormously influential. Most of the criticism of the tort law
reform of the period is directed to changes which went beyond your actual
recommendations. Your contribution to restoring an appropriate balance
in the practical operation of the law in our society was of the first order.
Thereatfter, in judgments, articles and speeches your Honour continued to
contribute to the development and application of these reforms.

Your Honour’s contribution to this Court was, as in Western Australia, not
limited to the production of judgments. Your Honour participated fully in
the collegial life of the Court and brought your enthusiasm and experience
to all aspects of the Court’s internal affairs. As Chair of the Library
Committee and of the Education Committee you made invaluable
contributions to essential aspects of the internal workings of the Court. If
judicial independence is to be a practical reality, then it is essential that
judges of the Court play an active role in the internal administration of the
affairs of the Court. Otherwise the real power to control the court will drift
to others. You have set an example to all of your colleagues in this
respect and | am personally very grateful for the scope and quality of the

contribution you have made.
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| know | speak on behalf of all of the judges when | say we will miss both
your wit and your wisdom. Having you around was simply fun. As Justice

Allsop has noted, your distinctive laugh should be made into a ring tone.

Perhaps what | will miss most, however, on a personal basis, is the
intellectual stimulation that | received from you over all of your years on
this Court by reason of the breadth of your interests, particularly on history
and current affairs. You and | exchanged books and articles on a regular
basis and | trust that this will not cease, nor require, in view of your new

responsibilities, some form of disclosure on a public record.

The universal response to your Honour’s appointment to the Independent
Commission Against Corruption is one of congratulations both to you and
to the government that had the confidence to appoint you. You are a
person of exceptional independence of mind and strength of character.
Together with your experience and competence, these characteristics
equip you for this new role, as they did throughout your judicial service. |
know | speak on behalf of all of your colleagues when | say that we
acclaim your sense of public service and look forward to your continued

contribution to the people of this State and of Australia.

THE HONOURABLE JOHN HATZISTERGOS MLC, ATTORNEY
GENERAL OF NEW SOUTH WALES: Your Honour, today we formally
farewell you reflecting on your truly distinguished career to date, a career
which has spanned across not only decades but also continents and a
career of service to the law, at the Bar and on the Bench and in academia.
Born in Johannesburg you graduated from the University of Stellenbosch
in South Africa in 1960 with a Bachelor of Commerce and Bachelor of
Laws degrees. Your successful career in South Africa included practising
as a solicitor, partnership in a law firm, membership to the Cape Bar,
serving on the Cape Bar Council and being an examiner in trial practice for
the South African Bar Association and in Business Law for the University

of Capetown.
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In 1981 you migrated to Australia and | am confident everyone in this room
will agree that South Africa’s loss has been Australia’s great gain. Your
contribution to the law, particularly civil law reform in Australia, began in
Western Australia which you made your new home. You quickly
established your legal provenance and became in 1984 a member of the
Western Australian Bar and in the following year appointed Queen’s
Counsel. It was not long before your talents as a leading member of the
Commercial Bar in Perth were recognised by the State of Western
Australia and in 1989 you were appointed as a judge of the Supreme
Court of that State. It is to your credit that the Western Australian Bar
Association to this day regards you with great esteem in appreciation of

your outstanding service to that State as a judge.

You are known to have a superhuman capacity for work and significantly
as judge in charge of the Supreme Court Civil List you were instrumental
in overcoming considerable backlogs in the work of that court. This
included introducing case management and establishing an expedited list
and other procedures. Further, you ordered the report which eventually

led to the establishment of the Court of Appeal of Western Australia.

In 2001 you were enticed eastwards and after a brief period as an acting
judge of the Court of Appeal of New South Wales you were soon
appointed as a permanent judge of the Court of Appeal in 2002. You
continued your adventures further east by taking up a part time
appointment as a judge of the Supreme Court of Fiji between 2006 and to
early this year. Your expertise in negligence and tort law led you to be
appointed by the former Prime Minister in 2002 as the chairman of the
Panel of Eminent Persons. The panel was tasked with the significant
responsibility of examining the law of negligence including its interactions
with the Commonwealth Trade Practices Act of 1974. Chief Justice
Spigelman commented on the extraordinary work of the panel under your
leadership given the stringent time constraints that the panel operated
under. The fact that the final report produced by the panel is known as the
Ipp Report is evidence of your significant contribution to it and from 2002
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to 2004 the report’'s recommendations were substantially adopted by
Parliaments throughout Australia enacting reforms to personal injury. Your
role in implementing major reforms of court procedure in Western Australia
and in reviewing the law of negligence was recognised by the Government
of Australia in 2007 when you were made an Officer of the Order of

Australia for your outstanding achievements and service.

As an appellate judge in the New South Wales Court of Appeal you are
remembered for your professional manner and your great ability to engage
counsel within the court room in challenging legal debates, all the time
penning clear and succinct judgments, not always an easy feat for an
eminent scholar. Despite the extensive lists of achievements | have
enumerated | have not yet begun to scratch the surface of your Honour’s
accomplishments in legal practice, judicial service and academia. Your
Honour was also a Fullbright Senior Scholar, had Fellowships at the
University of Western Australia, the Inns Court and the University of
Cambridge in addition to being widely published. Your colleagues and
those close to you speak in unison as they describe you as highly
personable and a great intellect and those who have worked with you
closely speak with heartfelt sincerity when they say that they greatly

respect you and that you will be sorely missed.

| understand from your colleagues that your Honour also has a wonderful
sense of humour and a sonorous laugh. They always know you are
coming down a corridor because of the laugh that precedes you. There is,
however, one thing that they will not miss and is of course your Honour’s
secret vice. Notwithstanding your unimpeachable position as a judge your
Honour is outrageously biased. You do your best to conceal it but every
so often you brazenly sledge other judges revealing your unbridled
passion for the Springboks. | understand you and Justice Tobias have a
running bet of $5 each time South Africa and Australia play and to the

great consternation of Justice Tobias your Honour is currently ahead.
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In farewelling you | also congratulate you on your appointment as
Commissioner of the Independent Commission against Corruption. Your
wealth of experience, work ethic and knowledge will be invaluable to the
Commission. Your Honour’s son, Stephen Ipp, was hoping your farewell
from this place would translate into more time for your favourite pastimes
of cricket, rugby and cooking with your family but despite your new posting
| think you of all people will be able to balance the professional and

recreational spheres of life.

Your Honour, the State of New South Wales has been fortunate that such
a committed, passionate and personable legal professional such as you
has served its justice system for such a long period. On behalf of the
State and the New South Wales Bar Association | thank you for your
service and wish you all the best in the next chapter of your career. May it

please the court.

MR H MACKEN, IMMEDIATE PAST PRESIDENT, LAW SOCIETY OF
NEW SOUTH WALES: On behalf of the President of the Law Society of
New South Wales, Joseph Catanzariti, who is overseas today, and the
22,000 solicitors of New South Wales | am delighted to add my valedictory
comments on the occasion of your Honour's departure from this court.
Wonderful things have come from the west, Robert Holmes a’Court, Bon
Scott, Rose Porteous, the America’s Cup winning team, Special Air
Service Regiment and, most relevantly today, some fantastic judicial
minds, Ronald Wilson, our current Chief Justice, Robert French, come
immediately to mind but most significantly for our fair State it is you, the
Honourable Justice David Ipp. Your life and career are reflective of a man
of many skills, a gifted mind and a driving passion for both Springbok
rugby and the law. The son of Heimann and Freda Ipp, you were born in
Johannesburg in South Africa. Your brother, Howard, lives in Toronto and
your sister, Sheila in Houston, USA. You studied at the University of
Stellenbosch and there you were able to pursue the three great passions

of your life, rugby, law and Erina to whom you met there and have been
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married ever since and ;your success in two out of three is not bad, rugby

can be a very difficult game.

Your children have generally followed in your footsteps. Stephen is a
barrister working in Melbourne, Graham is a pilot, presumably ferrying the
Ipps around the globe, and your daughter, Tessa, is a social worker. The
tyranny of distance for the family may result in the accrual of tens of

millions of frequent flyer points but yours is still a close family.

Your legal career commenced in 64 as a solicitor at Hayman Godfrey &
Sanderson, Attorneys in Johannesburg. You were called to the South
African Bar in 1973. Your Honour moved across the big ditch to Perth in
1981 and was admitted as a barrister there and appointed Queen’s
Counsel in 1985. It's reflective of the tremendous regard that you were
held in by your fellow professionals and the skills you've developed as a
lawyer that you were made a judge of the Supreme Court of West
Australia in 1989. This probably even eclipsed the position you then held
as treasurer of the Law Society of Western Australia in 1988. Then, as
now, you were really going places in the legal profession. You were made
a Fellow of the University of West Australia in 1999, admitted to the Inns of

Court in the United Kingdom.

Plenty has been said this morning about your achievements but you were
drawn ever east into the sun’s morning rays. Like some of your famous
West Australian compatriots your skills were required in a bigger arena
than that provided by the world’s most isolated capital. You were an
acting judge in the Court of Appeal in 2001, appointed as a judge to this
court in 2002, a position you've held until today. This appointment
coincided with the release of the Ipp Report into the Review of the Law of
Negligence which was handed down on 30 September 2002. The
discussions of the effect of the change of personal injury laws have been
ventilated in this court room before you for years, you don’'t need my
tuppence worth in respect of that particular process, it's always been the
case that you say it better than most and | note a paper you delivered at
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the conference to celebrate the 80th anniversary of the publication of the

Australian Law Journal where you said:

“Certain of the statutory barriers that plaintiffs now face are
inordinately high. Small claims for personal injuries are a thing of
the past. Establishing liability in connection with recreational
activities has become difficult. Stringent caps on damages and
costs penalties make most plaintiffs think twice before suing.
Public authorities are given a host of novel and powerful defences
that are in conflict with the notion that the Crown and Government
authorities should be treated before the law in the same way as
the ordinary citizen. It's difficult to accept that public sentiment will
allow these changes to remain long term features of the law.”

| don’t need to point out to you that you had some tremendous assistance
in the preparation of that report. This was not limited to the late Professor
Don Sheldon, a wonderful man and a gifted surgeon who in fact corrected
my deviated septum. Of more relevance to me was the professor of
sociology who gave evidence to that committee, that is, my mother, who
gave me the deviated septum. Thankfully no cause of action arose from
the surgery which would have needed the enhanced protection the law
gives to medical professionals and | have long since settled with my

mother.

Better minds than mine have described some of the high points of your
judicial life, your erudite, cogent and logical decisions are but a flick of the
mouse away. The views of your brother judges are a little bit harder to
obtain. | note the Honourable Justice Harrison at the swearing-out of the
Honourable Roddy Meagher in 2004 said:

“Justice Ipp has been able to master the technique of looking like a
Rembrandt portrait. He can sit in court for hours staring straight
ahead but, as with all good paintings, the eyes follow you around
the room.”

Justice Murray Tobias is one of your colleagues who will miss your
Honour’s huge laugh that can be heard from inside the lift shaft and your
feet pounding down the corridor to his room. In fact, such is your impact

that his Honour said that he would have slit his throat were it not for your
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Honour, you are his raison d’etre, well, so far as coming into work applies
anyway, he will miss your Honour tremendously. | am assured by Justice
Tobias and those who know that in respect to the $5 wagers the worm is

turning.

Your appointment to the Independent Commission against Corruption will
limit the opportunities for your Honour’s other leisure pursuits including
bushwalking, classical music, concerts and perhaps an odd bottle of wine;
“a wonderful man”, “gregarious”, “generous to a fault”, “compassionate”
and “cheeky” are just some of the descriptive labels given to your Honour
by your associate, tippy and other chamber colleagues. | understand that
now your Honour is on the move the lolly jar will no longer require constant

replenishing.

You take with you today the deep-seated thanks and appreciation of the
solicitors of New South Wales. You are certainly the greatest legal asset
we have ever received from South Africa. As for contributions from the
world of the sand gropers it's a line ball between you and Bon Scott.
You've demonstrated an intellectual rigour, a logical and insightful grasp of
difficult facts, circumstances and a capacity to apply the law efficiently and
impartially. These skills, coupled with an ingrained warmth and
compassion for your fellow citizens all go very well for your new role at the
Independent Commission against Corruption. As a profession we have
our favourites. This is a luxury we have but, unhappily for you, you cannot
have. We're not pleased to see you leaving this court, you've made a
wonderful contribution to its work, however, we are very pleased the public
confidence in the administration of justice in this State is protected by your
stepping into the breach at the Independent Commission against

Corruption. We are really pleased that your contribution can continue.

Today is Friday the thirteenth and viewed by some to be a dangerous day
by some superstitious types and | am not sure if this is right. Today is a
wonderful day for the profession and for your Honour personally.
However, South Africa plays France in the next day or so and it is, after all,
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Friday the thirteenth. The profession thinks you are fantastic but. that said,

come on the Froggies. May it please the court.

IPP JA: Thank you, Chief Justice, for your most generous remarks and

Mr Attorney and Mr Macken for your kind observations.

| am honoured by the presence of each of you in this court room this
morning. | welcome particularly those retired judges of the High Court and
this court and the judges, past and present, of the Federal Court who are
here today. | would also specially mention the presence of two very old
Perth friends, the Honourable Chris Steytler, until recently the President of
the Western Australian Court of Appeal, and Chris Zelestis QC who has
for several years been a leader of the WA Bar. | am very happy that my

son, Stephen and his wife, Lee, are here from Melbourne.

| am an inveterate sceptic but there are two things in which | firmly believe;
the rule of law and the traditions of the law. From a very early age |
wanted to be involved in the practice of the law. Fifty-four years ago |

commenced studying the law and | have not stopped learning since.

In 1884 Lord Bowen wrote:

“As fro the law, it is no use following it unless you acquire a
passion for it. ... don't mean a passion for its archaism, or for
books, or for conveyancing, but a passion for the way business is
done, a liking to be in court and watch the contest, a passion to
know which side is right, how a point ought to be decided.”

That passion has been my touchstone and motivating force.

In 1956 at the age of 17 | went to Stellenbosch University in the Cape, far
from my home in Johannesburg, to study law. As the Chief Justice has
mentioned, the language of instruction was Afrikaans, which at that time |
spoke and understood very poorly. Later, however, | became fluent.

Going to that university was a fateful decision for me. In my fourth year |
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met my wife, Erina. Five years later we were married and in the words of
the American poet, Robert Frost, “together started out on life’s perilous
journey oar to oar and wing to wing”. | have practised law in four cities
and two continents. This iterant life has not been without its crises,
struggles and desponds. Without Erina’s wisdom, courage, determination,
grace and support, 1 would not have been able to survive, let alone

achieve anything. She is the foundation on which my life rests.

At Stellenbosch there were but fifteen students in my final year LLB class.
All graduated. Pretty rapidly three were struck off the roll. This may
remind you of the Springbok rugby team. Happily, | was not one of the
three. To teach these fifteen students there were four professors and a
senior lecturer, a ratio of three to one. The fact that the four professors
had all obtained their doctorates at Leyden University in Holland was not
coincidental. In the 1950s the movement to eradicate any influence of
English law from Roman Dutch law in South Africa was at its height.
Stellenbosch Law School was the leading proponent of this movement

which has long since dissipated.

Much of my time as a law student was spent in listening to how English
law was irrational, unprincipled, idiosyncratic and uncertain. | was taught
that the civil law virtues of certainty, rationality and devotion to principle
were unsurpassed. As | grew older and more experienced, however, |
realised that this intense admiration for one’s own legal system is not a
unique phenomenon - rather it is ubiquitous, one finds it everywhere. It is
merely a manifestation of nationalism and patriotism. As one would say if

charging a jury, poor guides for judgment.

| am part of a generation of lawyers who were trained by men who saw
active service in World War II. It has always seemed to me that the
experience at a young age of putting one’s life at risk for one’s country
moulded attitudes that are not always found today. The returned soldiers
who trained me were strong-minded, stern disciplinarians, with an

unswerving sense of commitment of duty and of what was ethically right

-15-



52

53

54

and wrong. Notions of moral relativism were alien to them. They
drummed into me the need for grinding preparation followed by a
commitment to whatever conclusion | had reached. No hedging was
allowed. One had to take the consequences if one was wrong.
Stylistically no adjectives, adverbs, multi-syllabic words or compound
sentences were tolerated. Unnecessary length was deplored. Simplicity
and clarity counted far more than intellectual grandstanding and the
complexity it brings. As an impressionable young lawyer | admired this
approach and throughout my career, not always successfully, strove to

emulate it.

Later as a barrister at the Cape Bar | was fortunate to appear often with
and against leading silks. Some were barristers of vast skill and
experience whose path to the Bench had been blocked by their political
convictions. They taught me the great traditions of the Bar and how one
should conduct oneself as a barrister. | think of them fondly and with

gratitude.

As a careful and deliberate choice twenty-eight years ago we applied to
immigrate to Australia and | have never regretted that decision. | thought
of Australia as a truly democratic country where everyone is given a fair
chance, no matter what creed or background or colour, and it has proved
to be everything | had hoped for. Australia has given me opportunities that

| never expected and | am genuinely proud to be an Australian.

On arriving in Perth in 1981 at the mature age of forty-three | had to adapt
quickly to the new legal philosophy and jurisprudence and rid myself of
attachment to Roman Dutch principles and influences. Success in coming
to terms with equity and the common law was crucial to my survival and
that of my family. Of course it was difficult at that age to learn the new
system and to apply it in practice. | soon realised what Winston Churchill
meant when he said, “England, like nature, never draws a line without
smudging it ...in our climate the atmosphere is veiled.” He must have had

equity in mind. | will not mention the current law of negligence.
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Necessity is a compelling taskmaster. | began to acquire an
understanding and appreciation of the law of Australia. | found it thrilling to
find how a 20th century judgment was based on a decision of the 19th
century, that was in fact based on what Blackstone had written in the 18th
century, or the case from Cook in the 17th century, who found it in
Littleton’s writing of the 15th century, and so to Brackton in the 13th

century.

In time | became totally absorbed in Australian law and today | would not
be able to express an opinion on Roman Dutch law. | have acquired a
deep admiration for the ageless quality of the common law, its veneration
for the past, its pragmatism and flexibility, the way it is able to adapt to
modern conditions and its capacity to provide fairness and justice in

individual cases.

Nevertheless, for a long time | believed that my education and training in
the civil law was an asset rather than a liability, in effect, a broadening
experience. After all, the same stable had produced Lords Steyn and
Lord Hoffmann and the legendary barrister, Sir Sydney Kentridge QC, but
Farrah Constructions v Say-Dee shattered this illusion. There, the High
Court deplored, and | quote: “Lawyers whose minds have been moulded
by civilian influences to whom the theory may come first.” | immediately
realised that that described me to a T. Gloom descended. After a while,
however, the usual process of rationalisation kicked in and | began to feel
better. It occurred to me that perhaps the High Court was thinking of

Justice Hammerschlag.

Civilian lawyers prefer a unified theory of law and, | confess, so do I. |
have always believed that if Albert Einstein thought that a single unified
theory could explain the entire universe simple, comprehensible legal
principles of overarching application should not be beyond our wit. |
recognise, however, that this is contrary to the current orthodoxy which
eschews top-down reasoning, focuses on historical purity and holds that
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judicial decision-making should only move with baby steps away from the
umbrella of authoritative canonical cases. This approach has produced an
excess of subtlety and complexity and nowadays there are few aspects of
legal principle that can be understood by ordinary people - an odd
phenomenon in a country that prides itself on being a democracy

governed by the rule of law.

It should not be forgotten that simplicity, commonsense and adaptation to
change are not alien concepts, they are part of the traditional pragmatism
of the common law. Where necessary, our law has not been afraid to take
great leaps forward leaving established principle far behind: Donoghue v
Stevenson, Hedley Byrne, High Trees and Anisminic are but a few
examples of this. Maitland’s aphorism remains pointedly relevant: “Today
we study the day before yesterday in order that yesterday may not

paralyse today and today may not paralyse tomorrow.”

In 2001 | had the great good fortune to be given the opportunity to sit as a
judge of this court. Being part of this institution has been a rejuvenating
and life-fulfilling experience that | will always treasure. In many ways this

has really been the happiest period of my professional career.

| have had the privilege of working in a court under the aegis of
Chief Justice Spigelman. His leadership has added to the quality of the
court and court life in countless ways. History will regard him as one of the

great chief justices of our country.

| have also had the privilege to work under the skilful and considerate
stewardship of Presidents Mason and Allsop. Both are outstanding
lawyers and administrators. The collegiality of the Court of Appeal could
not have existed without their guiding hands. The foundation of that
collegiality is the working together of judges in intimate, friendly, good-
humoured and non-competitive relationships. It involves respect for the
worth and strengths of each other. It results in the whole of the court
being greater than the sum of its parts.
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A fascinating aspect of this court is the difficulty in forecasting which way a
particular judge is going to decide. Although some judges may be thought
to be of a particular makeup in my experience each has great
independence of mind and can easily react in an unexpected way. Itis a
mistake to place judges in pigeon holes. | have more than once been on
the receiving end of this phenomenon but not more so than when, in my
first year on the court, | was sitting in a workers compensation appeal.
Justices Meagher and Handley were firmly of the view that the worker’s
appeal should be dismissed. | thought it should be upheld. They each
gave ex tempore judgments and so did I, but in dissent. As we were

walking out Justice Meagher said to me, “I didn’t know you were a pinko.”

| shall miss the companionship that is so much part of judicial life on the
Supreme Court. From the moment we arrived in Sydney all have treated
Erina and | with kindness and friendliness. The warmth and hospitality of
the judges and their partners have contributed greatly to the fact that our

time here has been such a rewarding and agreeable experience.

| wish to pay tribute to the New South Wales legal profession. When |
arrived the thought of being a judicial newcomer in what has been
described as the Sydney vortex was intimidating but my fears were quickly
allayed. From the time | arrived | was struck by the high quality of
representation at both senior and junior level. Having practised law in so
many jurisdictions | think | am well qualified to say that the New South
Wales Bar stands back for none in regard to courtesy, skill,
professionalism and commitment to the ideals to which all barristers
should aspire. Some years ago 11th Floor Wentworth Chambers did me
the honour of adopting me as a member and that association has meant a
great deal to me.

| have had the good luck of having had two associates, Pam Kirwan and
Sally Guth, who have facilitated my daily life with their efficiency, good
humour and kindness. | owe them a great deal and thank them both.
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| have been fortunate to have had as my tipstaves engaging young people
of many different cultures and backgrounds and of high ability. | have

valued and enjoyed the assistance they have given me.

| have tried to produce my judgments as soon as possible after the
hearing, usually within a week or two. Some doubt the merits of this
approach. | have been urged to take longer to think about the issues and
not to be in too much of a hurry. This was particularly the case with the
negligence inquiry when | was severely criticised for handing down the
report on time. | have taken heart, however, from the words of the
illustrious Justice Olive Wendell Holmes. On 4 April 1909, just over 100
years ago, he complained in a letter to Sir Frederick Pollock that some
people regarded the fact that his decision was written at once as evidence

of inadequate consideration. He wrote,

“Such humbugs prevail. If a man keeps a case six months it is
supposed to be decided on great consideration. It seems to me
that intensity is the only thing. A day’s impact is better than a
month of dead pull.”

In every speech Cato the Elder made in the Roman Senate, no matter the
topic, he would conclude by saying “Carthago delenda est”, Carthage must
be destroyed. Given that precedent, | hope | will be forgiven if | repeat
that, firstly, I had no part in the drafting of the Civil Liability Act and,
secondly, that Act contains many provisions that | did not recommend.

Ever since when at dawn on Friday the thirteenth, precisely 702 years and
one month ago, King Philip IV arrested and later tortured the Knights
Templar Friday the thirteenth has been regarded as an unlucky and
unhappy day but by reason of this ceremony this day has been a very
happy one for me. | thank the Chief Justice for this occasion and each
one of you for your presence here today. In this historic court room, in the
midst of family, friends and colleagues on the Bench and in the profession,
| would have to say the race is worth the running. For my part, the joy has
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been in the camaraderie, the debate and the doing and, if | may say so,

the doing where possible at top speed.

| think it fitting after almost twenty-one years to leave this court and close

my judicial career with the words, may it please the court.
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There are about 1,000 judicial officers in Australia.
Approximately one third of them are in the New South Wales

judicial system of which | am Chief Justice.

As is customary, the basic structure of the system is
hierarchical with a Local Court, a District Court and a Supreme
Court. There are also two specialist courts: the Land and
Environment Court and the Industrial Court. A number of
administrative tribunals are also involved in authoritative dispute

resolution.

The Supreme Court has a trial division divided into two parts:
the Common Law Division and the Equity Division. The former
deals with cases involving personal injury, professional negligence,

defamation and administrative law. The judges of this Division



also conduct criminal trials for the most serious indictable offences.
Other indictable offences are tried in the District Court. The Equity
Division of the Supreme Court hears cases involving commercial
law, corporations law, equity, trusts, probate and the family
provisions statute. This judicial structure enables the Court to take
advantage of the specialist knowledge of members of the private
bar, from which the overwhelming majority of appointees to the

Court still come.

The Supreme Court also has two appellate divisions. The
Court of Appeal consists of judges appointed as appellate judges
who hear civil appeals. The Court of Criminal Appeal, which
usually comprises one appellate judge and two judges of the
Common Law Division, hears criminal appeals from the District

Court, the Supreme Court and the Land and Environment Court.

Judges are appointed by the Governor of the State on the
advice of Ministers. There is no independent judicial appointments
commission. The desirability of such a commission has been
raised in recent years as a possible development. This proposal

has had little support in the past.



Judges can serve until the age of 72 and may be appointed
as acting judges until the age of 75, or in some cases until 77. A
significant majority of judges practised at the independent bar.
However, a number of solicitors and a few legal academics have

been appointed to the bench.

Judicial Management

Throughout the common law world, over recent decades, the
judiciary has accepted a considerably expanded role in the
management of the administration of justice, both with respect to
the overall caseload of the court and in the management of
individual proceedings. This appears to be virtually a universal
phenomenon. Judges intervene in proceedings to a degree which
was unheard of only two decades or so ago. Courts are no longer
passive recipients of a caseload over which they exercise no

control.

| should, at the outset, distinguish between individual case
management and caseload or caseflow management. The latter
does not focus on particular cases. Its concern is the overall
caseload encompassing delays in the system for cases generally

as well as costs which the system imposes on the parties to



particular proceedings. Managing individual cases efficiently is a
necessary, but not a sufficient condition, for effective management

of the caseload.

There is no inconsistency between the expanded managerial
role for the judiciary and the essential requirements of an
adversary system. Notwithstanding the historical hands off
approach by the judges which allowed the legal profession to
conduct cases in accordance with their own wishes and interests,
such complete freedom is not an essential feature of an adversary
system. What is essential is that the process result in fair
outcomes arrived at by fair procedures and that the overriding test

of judicial legitimacy — fidelity to the law — is served.

There is a public interest in ensuring that the limited
resources available to every sphere of government are spent
effectively and efficiently. That includes expenditure on the
administration of justice. If judges want to retain control of the
operations of their courts, then they must be prepared to be

accountable for the resources entrusted to them.



Litigants who are dilatory in their preparation, or who
otherwise take up too much of the court time, waste public
resources and exacerbate the delays which other litigants have to
suffer. It is perfectly appropriate for judges to take steps to ensure
that litigation is conducted efficiently and expeditiously.
Experience in many common law countries has led to the
conclusion that these responsibilities require active involvement by
the judiciary in the progress of litigation. Such matters cannot be
left to the discretion of members of the legal profession whose
competence varies so much and whose client’s interests or whose
personal interests may not conform to the public interest in these

respects.

One of the reasons why managerial judging has emerged is
because of what economists would call market failure. In a market
for legal services, where knowledge was perfect, clients would
ensure that the cost of litigation would be minimised and
reasonably proportionate to the value to them of success in the
litigation.  However, there is a substantial disparity in the
knowledge of clients and that of their lawyers with respect to the
process of litigation, a disparity which economists would call

information asymmetry. The requirements of specialised skills and



the complexity of the process of litigation are such that clients are
not able to assess the quality of, or even the need for, a legal
service before it is purchased. Those difficulties persist even after
the service has been purchased. This kind of market failure
explains a number of aspects of the legal profession. Managerial

judging offsets this form of market failure.

On the other hand, it must be acknowledged that case
management imposes costs on the parties. For cases which
would settle anyway, costs are front loaded. Case management
must attempt to minimise the number of appearances in court and

to restrict adjournments.

Our procedures prepare cases for a single continuous trial.
This avoids the inefficiencies involved when judges and
practitioners have to familiarise themselves with a case more than

once.

| should note that pre-occupation with disposal of cases may
lead to compromises in the quality of justice. It is of great

significance for the judiciary not to give individual litigants the



impression that the case that really matters to the judge is the next

one.

Some things take time. Justice is one of them. A focus on
processing cases must not lead to the result that the quality of

justice is compromised by the focus on quantity.

New South Wales Practice

New South Wales practice with respect to civil case
management has been a story of gradual development over a long
period of time. There has never been a dramatic rearrangement of
practice and procedure of the character that followed Lord Woolf's
Access to Justice report in the United Kingdom. In New South
Wales what happened was that a particular kind of practice

developed in one specific area and was adopted in other areas.

The principal driving force for case management -
particularly caseload management — was the acceptance that
delays in the system were too great. Justice delayed, as is often
said, is justice denied. Of course, not all lapse of time can be
called “delay”. In New South Wales we have now adopted, by

statute, a formal objective of expedition which contains a definition



of delay as the time beyond that which is reasonably required for

the fair and just determination of the case.

The New South Wales Courts do not have what the
Americans call a “docket system” under which cases are assigned
to the judge who will conduct the trial for management. Other
courts in Australia use a docket system. There are arguments for
and against the two approaches and what is right for one court is
not right for another. In my opinion, if New South Wales were to
adopt a docket system the productivity of our courts would

significantly decline.

Not all judges are as capable, or as willing, to manage a list
as one would wish. In our system, case management is done by
judges with an interest in, and an aptitude for, organisation.
Judicial time is wasted if the gaps caused by settlements and

adjournments are not filled quickly.

Effective and efficient use of resources, in our experience,
requires something more than managing individual cases for trial.
It requires an overview which, in our experience, is best down by

disaggregating the caseload into distinct categories which require



different treatment based, to a significant degree, on specialised
law and specialization amongst legal practitioners. Most case
management systems involve some system of differentiation, often
called “tracks”. The New South Wales system involves a greater
number of categories or “tracks”, but it works in our system
because of our particular caseload. Each jurisdiction will differ in

this respect.

The Act and Rules

The starting point for our caseload management and case
management systems is comprehensive legislation and rules
which enable the court to effectively manage its caseload. The
rules have been progressively developed over the course of some

two decades.

The relevant statutes and court rules have been consolidated
and applied uniformly to all three New South Wales courts by the
Civil Procedure Act 2005 (NSW) and Uniform Civil Procedure
Rules 2005. After a process of collaboration amongst the three
courts, under judicial leadership with considerable input from
departmental officers, we have adopted a uniform Act and uniform

set of Rules of Civil Procedure applicable to all courts. These



Rules are sufficiently flexible to allow for the differing requirements
at the three levels of the hierarchy. The Act and Rules integrated
existing practice. This did not involve significant change to past
practice. The key reform was in the uniformity. This achievement
would have been delayed if significant changes had been

proposed.

The Rules are backed up by detailed Practice Notes with
respect to the conduct of proceedings, particularly the conduct of
proceedings in specialist lists. Although the basic rules are
uniform, at the three levels of the court hierarchy practices differ,
so that matters are treated with greater expedition in the Local
Court than in the District Court and in the District Court than in the
Supreme Court. Cases of greater legal or factual complexity are
distributed upwards in the hierarchy of courts, with a view to
ensuring that those which do not justify elaborate procedures are
dealt with in a less elaborate way and vice versa. Obviously there
remains considerable overlap and drawing a clear line is not

always possible.

The first statutory provision to which | should refer is the

Legal Profession Act 2004. That Act requires that a legal
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practitioner, before filing a pleading — whether for a plaintiff or for a
defendant — must certify that, “there are reasonable grounds for
believing on the basis of provable facts and a reasonably arguable
view of the law” that the claim or the defence has “reasonable
prospects of success”. This section reinforces the traditional
professional obligation of legal practitioners that they must not
permit the commencement or continuance of baseless

proceedings.

The Civil Procedure Act 2005 and the Uniform Civil
Procedure Rules confirm and re-enact the powers of courts to
confine a case to issues genuinely in dispute and to ensure
compliance with court orders, directions, rules and practices.
When exercising any power a court is required to give effect to the
overriding purpose expressed in the Act, namely: to facilitate the
“Just, quick and cheap” resolution of the real issues in the

proceedings.

Under our Civil Procedure Act, parties have a statutory duty
to assist the court to further this overriding purpose and, therefore,
to participate in the court’s processes and to comply with directions

and orders. Furthermore, every legal practitioner has a statutory

11



duty not to conduct himself so as to cause his or her client to

breach the client’s duty to assist.

The Act and Uniform Rules, which distill in a coherent
manner the principles that have been developed over many years
of practical operation of the previous legislation and court Rules,
identify the objects of case management as follows:

e The just determination of proceedings.

e The efficient disposal of the business of the court.

e The efficient use of available judicial and administrative
resources.

e The timely disposal of the proceedings, and all other

proceedings in the court, at a cost affordable by the parties.

The Act also requires the practice and procedure of the court
to be implemented with the object of eliminating unnecessary
delay, as defined. Furthermore, court practices and procedures
are required by the Act to be implemented with the object of
resolving issues, so that the cost to the parties is proportionate to

the importance and complexity of the subject matter in dispute.
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In order to serve the overriding purpose, and to meet the

other objectives specified, the courts are given a comprehensive

range of powers including:

Power to direct parties to take specified steps and to comply
with timetables and otherwise to conduct proceedings as
directed, with respect to discovery, admissions, inspection of
documents or property, pleadings, particulars, cross-claims,
affidavits or statements, time place and mode of hearing.
Powers with respect to the conduct of the hearing, including
limiting the time that may be taken in cross-examination,
limiting the number of witnesses, limiting the number of
documents that may be tendered, limiting the time that may
be taken by a party in presenting its case or in making
submissions.

The exercise of such powers may identify certain matters
required to be taken into account including the subject
matter, complexity or simplicity of the case, the costs of the
proceedings compared with the quantum of the subject
matter in dispute and the efficient administration of court
lists.

Powers have also been conferred to direct a solicitor or

barrister for a party to provide to his or her client a

13



memorandum stating the estimated length of the trial and
estimated costs of legal representation, including costs
payable to the other party if the client was unsuccessful.

e Powers have also been conferred to order costs to be paid
by a legal practitioner, where costs have been incurred by
reason of some serious neglect in competence or

impropriety.

In Australia, the second largest cost after legal fees is expert
evidence. The rules make special provision for such evidence in
an endeavour to control those costs and to regulate the delay

caused by unnecessary disputation on such matters.

A code of conduct for expert withesses has been adopted
which each expert is required to acknowledge and follow. The
code states that an expert witness’s paramount duty is to the court.
It requires full disclosure of relevant matters in reports. Each party
is obliged to make timely disclosure of expert reports and, in the
case of late disclosure, cannot use the evidence unless there are

exceptional circumstances.
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A number of techniques have been implemented to ensure
that expert evidence is given more efficiently. Parties are
encouraged to agree on the appointment of a single expert,
especially for particular matters which are not genuinely in dispute,
e.g. quantification issues. Directions are given to require
conferences of experts in order to identify areas of agreement and
disagreement and requiring the preparation of joint reports which
sets out these matters. A court may direct that such conferences

occur in the absence of the legal representatives of the parties.

Furthermore, increased use is being made of the technique
of having experts on different sides give their evidence
concurrently under the direction of the judge — sometimes called
“hot-tubbing”. Provision exists for court appointed experts, but that

iS not often done.

The courts encourage the use of alternative dispute
resolution to resolve a dispute as early as possible and make
detailed provision for mediation and arbitration. Earlier provision
for neutral evaluation was not much used and has been removed.
There has been an increase in the number of legal practitioners

who are skilled in mediation and arbitration. Registrars of the
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Court have been trained as mediators and conduct mediations in
the court. Unlike some other courts, judicial officers do not

conduct mediations in New South Wales.

The Court has for over two decades had provision in its
Rules for referring the whole or part of proceedings to independent
referees. They are sometimes experts, e.g. engineers. They are
often retired judges. This technique has been of great significance
in ensuring the timely disposition of Commercial List cases,
especially Construction List disputes, particularly cases in which
technical expertise is required. It is also of significance where only
some parties, or only some issues, in a wider dispute are subject
to an arbitration clause. A person can be both an arbitrator and a
referee and therefore resolve the whole dispute. Many referees
are retired commercial judges, who also engage in commercial

arbitration.

Court Organisation of Management

Different techniques are adopted for case management in

different courts in New South Wales.
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The District Court, a high volume civil jurisdiction,
significantly focused on matters involving personal injury, requires
litigants not to commence an action unless they are ready to
proceed with it, save in the case of a time limitation problem.
Thereafter the court insists on strict compliance with a timetable
lodged at the outset of proceedings, with a view to listing a matter

for hearing within 12 months of its commencement.

In the Supreme Court, cases are of a higher level of
complexity and are managed in a number of different ways. Each
of the divisions of the court, namely the Court of Appeal, the Court
of Criminal Appeal, the Common Law Division and the Equity
Division have their own registrars responsible to judges for case

management.

Building on our long experience with the success of our
Commercial List, cases of similar character are grouped by subject
category and specialised Practice Notes set out in detail the
requirements of the particular field. Each of these lists is managed
by a judge, in conjunction with a registrar. The specialist lists in
the Common Law Division are the Administrative Law List, the

Criminal List, the Defamation List, the General Case Management
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List, the Possession List and the Professional Negligence List. In
the Equity Division the specialist lists are the Admiralty List,
Adoption List, Commercial List, Corporations List, Probate List,

Protective List and Technology and Construction List.

The conduct of each of these lists is substantially assisted by
the existence of user groups which are formed for consultation
between the judges who administer the particular list and
representatives of the profession who practice in the fields. The
process of refinement of the Rules and Practice Notes is a
continuing one, in which these user group consultations play a

significant role.

A key objective of our case management is to ensure trial
date certainty, so that litigants and their representatives know that
if a trial matter is listed for trial it will be heard. Some over-listing is
done in anticipation of settlements, and there are unfortunate
occasions when matters have not been able to get on. We regard
it as critical, however, that that does not become a regular event,
so that practitioners refuse to settle on the basis that there is a real

possibility that a trial date will be vacated.
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The most important aspect of the ongoing management
system is that it is conducted under judicial leadership with
appropriate delegation to registrars. All cases are brought under
court control at an early stage with an early return date. Most lists
are managed by registrars who sit daily. Some specialist lists are
managed primarily by judges who sit less frequently, generally
weekly. Interlocutory matters requiring orders, rather than
directions, are referred to judges, either those in charge of
specialist lists or to the duty judge in each of the two Divisions of

the court.

The Registrar of the Court of Appeal manages cases and
generally allocates hearing dates upon being satisfied of the state
of readiness of an appeal. Cases that are likely to occupy more
than two days of hearing time are referred to a judge for case

management before a hearing date is allocated.

The rules of Court specify the precise steps and timetables
to be taken in the main categories of cases filed. Directions
hearings are scheduled before the registrar to ensure compliance

with and, where justified, any modification to those requirements.
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Pursuant to the rules of Court, the registrar may exercise the
powers of a single judge to determine motions, except in contested
applications for a stay or injunctive orders and, in practice,

applications for expedition.

Most proceedings determined by the registrar concern
applications for extension of time, security for costs, challenges to
the competency of proceedings, dismissal for want of prosecution
and the giving of directions where default has occurred in
compliance with the requirements of the rules or earlier directions.
Motions where stays/injunctive orders are opposed and requests

for expedition are sent to a referrals judge for determination.

The registrar confers with the President of the Court on a
regular basis to discuss listings and the rostering of judges.
Calendaring of sittings and the identification of specialized lists is
planned on an annual basis, having regard to available judicial
resources and the requirements of Judges to sit in the Court of

Criminal Appeal.
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The Registrar in Equity manages cases until they are ready
for hearing and lists them for hearing before the judges of the
Division. The judges usually hold a pre-trial directions hearing
about five or six weeks before the trial to ensure that the parties

are adhering to the real issues for trial.

Matters are referred to associate judges and judges in the

following circumstances:

1. If a motion is beyond the delegated authority of the
registrar it is referred to an associate judge, Duty Judge or

Corporations Judge;

2. If an associate judge has the power to deal with a matter
and it is ready for hearing it is allocated to the associate
judge call-over for a hearing date to be set;

3. If a timetable has been breached on three previous

occasions the matter is referred to the Duty Judge; and

4, If a matter has not been finalised after having been stood
over on four or more occasions in order to allow the
parties to have settlement discussions, the matter is

referred to the Duty Judge.
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The registrar and Chief Judge in Equity hold a weekly
meeting to discuss case management issues and the general

conduct of the lists.

In Common Law, except for the Professional Negligence
List, the registrar manages cases in a similar way to the Equity
Division. Similar criteria apply for referring matters to associate

judges and judges of the Division.

In the Professional Negligence List the registrar case
manages all cases until they are ready to be allocated a hearing
date. All opposed applications are sent to the Referrals Judge.
Recalcitrant matters are referred to the List Judge after three

timetable defaults.

Caseload and case management is a matter that is regularly
discussed in formal and informal meetings, including weekly
meetings of the relevant list judges and by regular contact between
the judge in charge of a particular list and the registrar
administering the list under the judge’s guidance. A considerable
body of statistical information is available about the caseload and

the progress of individual cases. Judges with administrative
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responsibilities for Divisions and particular Lists are able to monitor
the state of any part of the list, so that emerging problems can be
anticipated and corrective action taken. Our present systems will
be substantially enhanced when a new software system under

development, called JusticeLink is fully deployed.

Commercial and Construction Lists

Our Practice Note for the Commercial List, and for the jointly
administered Technology and Construction List, continues to adopt
innovations which, | am confident, will be influential on practice in

other areas of litigation.

Rules and practice for these two Lists reject traditional forms
of pleading. They make provision for an initiating Statement by a
plaintiff and a Response by a defendant. These documents are
required to set out in summary form:
e The nature of the dispute.
e The issues which are likely to arise.
e The contentions and response to contentions.
e The questions that either party considers are appropriate to
be referred to a referee for inquiry and report.

¢ |dentification of all attempts to mediate.
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Matters in each List are actively managed by the judge in

charge of the List. The management includes:

e Review of suitability for mediation or reference out or the use

of a single expert or court appointed expert.

e Timetables for preparation for matters for trial are set in

considerable detail at the first Directions hearing including:

0]

0]

Filing of statements of agreed issues.

Making of admissions.

Appointment of single experts.

Exchange of expert reports and the holding of
conferences of experts.

Filing of list of documents and provision of copies of
documents.

The administration and answering of interrogatories.
Service and filing of affidavits or statements of
evidence by specified dates.

Directions about the use of technology in accordance

with the court’s Practice Note encouraging such use.

Interlocutory motions and directions are heard in a running

list on every Friday and otherwise as required. Use of technology
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often enables cases to be managed without the costs of

attendance at court.

The most recent development in the List is the formal
provision of a technique for limiting the costs of a hearing by the
adoption of the system of Stop Watch Hearings. This method of
trial involves the identification by agreement of the parties, of the
total amount of time that will be allocated to a trial. Blocks of time

are allocated to the respective parties and some time to the court.

The usual court order will allocate blocks of time to different
aspects of the case, in accordance with the parties’ expectations
but that is subject to variation as the trial continues. A party may
allocate its time to whatever aspect it wishes, e.g. more time taken
in cross-examination will leave less time for an opening or for oral

submissions.

The objective of a Stop Watch Hearing is to achieve a more
cost effective resolution of the real issues between the parties. |t
requires more intensive planning by counsel and solicitors prior to

trial. The technique has been successfully used in commercial
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arbitration and | have every reason to believe it will work in

commercial litigation.

Backlog Reduction

Two to three decades ago backlogs in both the District Court
and the Supreme Court were substantial. Delays of more than five
years, often substantially more, were common. The backlog has
been reduced dramatically in the District Court and more gradually

in the Supreme Court.

The techniques for dealing with the substantial backlog were
different from those required for ongoing case management. A

range of techniques was required to achieve that position.

The first measure to clear the backlog was an increase in the
jurisdiction of the lower courts and the transfer of significant
numbers of matters from the Supreme Court into the District Court.
The jurisdiction of the District Court was increased and, in motor
vehicle cases, was made unlimited. A Supreme Court judge sat
for many days reviewing all of the files, identifying a large number
of matters in which no issue of complexity or legal difficulty arose

so that they could be handled, appropriately, at a District Court
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rather than a Supreme Court level. Hundreds of cases were
transferred and were disposed of by the more expeditious
procedures employed in the District Court. Getting the distribution
of the caseload in the hierarchy of courts right is an important way

of achieving the most effective use of limited resources.

The second measure to tackle the accumulated backlog, was
the appointment of additional judges, both full time judges and
acting judges. The latter included the secondment of senior
barristers as acting judges for limited periods of time, such as a
few months. Questions of judicial independence arise in the case
of active practitioners serving as judges. Once the initial
breakthrough was made, the practice changed. Only retired
judges are now appointed as acting judges. They continue to play
a significant role in assisting the court to further reduce delays.
The ability to call up experienced former judges, at comparatively
short notice, also enables the whole list to be operated at a higher
pressure so that when, as does happen from time to time,
expected settlements do not eventuate, we do not need to vacate
trial dates. Nevertheless, in the future the use of acting judges in

our system will progressively diminish.
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Furthermore, a considerable number of personal injury cases
were disposed of by referring out cases which did not raise
complex issues to arbitrators, generally from the private bar, to
determine the disputes. This arbitral determination by experienced
practitioners may not have provided the quality of justice of a
hearing by a judge, but the complaints were few. This mechanism
helped clear the backlog but is now only employed to a limited

extent.

Acting judges played an important role in a particular
technique of backlog reduction, which we called a “blitz”, in which
a large number of cases of a particular character, especially

personal injury cases, were listed together.

Each “blitz” was preceded by a series of listing conferences
designed to ensure that cases were prepared for hearing.
Throughout this period the court imposed requirements for greater

pre-trial disclosure and strictly enforced a no adjournments policy.

The “blitz” technique involved sitting a substantial number of
judges, including on occasions virtually the entire court, including

appeal judges, to hear hundreds of cases in a short period of time.

28



Cases were not listed for a particular day, but for a particular week,
and were treated as a running list so that, whenever one case
settled or was determined, the next case in the list was sent to the
judge immediately. This approach provided considerable incentive
for the profession to settle cases and enabled judges to dispose of

substantial numbers of cases in a short period of time.

These days we only conduct “mini-blitzes” on particular kinds
of cases when filings build-up. The technique of a “blitz” is used
on particular matters, e.g. disputes under our Family Provisions
Act, concerning alleged inadequacy of provision for family
members in wills are conducive to the blitz treatment. For similar
reasons, we tend to group cases on appeals which are concerned
with the same legislative regime, e.g. our workers compensation
legislation, so that judges can focus on the common issues that

often arise in such a specialist area in a concentrated manner.

The combined effect of all these measures was such that,
within a decade or so, the substantial delays of five years and
more were reduced to a substantial degree. In the case of
practitioners who genuinely want to get their cases on, there is no

reason today why the case cannot be disposed of to final hearing
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within 12 months in the District Court and within two years in the
Supreme Court. However, many cases are still taking longer than
they should and the task of disposing of older cases requires

continuing attention.

Nevertheless, delay is no longer a significant concern for civil
justice in New South Wales. Now the focus of our attention has
shifted to reducing costs, both the cost to the court and the costs
incurred by the parties. There is no doubt that case management,
which was essential to overcome delay, can increase costs.
Decisions have to be made about how much management a
particular case, or a particular kind of case, requires. This is an

ongoing process.

Conclusion
To summarise, the essential requirements for the efficient
and expeditious administration of justice are now well known:
(1) A court must monitor and manage both its caseload and
individual cases.
(2) Management cannot be successful without judicial

leadership and commitment.
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3)

(4)

(5)

(6)

(7)

(8)

9)

(10)

(11)

(12)

Procedures must be clearly established in legislation,
court rules and written practices.

Cases must be brought under court management soon
after their commencement.

Different kinds of cases require different kinds of
management.

The degree and intensity of management must be
proportionate to what is in dispute and to the complexity of
the matter.

The number of court appearances must be minimised.
Realistic but expeditious timetables must be set and,
unless there is good reason, must be adhered to.

A key objective is to identify the issues really in dispute
early in the proceedings.

Trial dates must be established as soon as practicable
and must be definite, so as to ensure compliance with
timetables.

Alternative dispute resolution should be encouraged and
sometimes mandated.

Monitoring of the caseload must provide timely and

comprehensive information to judges and court officers

31



involved in management. Time standards may be useful
in focussing the attention of all those involved.

(13) Communication and consultation within the court and with
others involved in the litigation process is an ongoing

process.

Of all the requirements, one is overriding. Unless there is

judicial commitment to the process, it will not work.
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SOCIAL HISTORY OF COMPANY LAW: BOOK LAUNCH*
BY THE HONOURABLE J J SPIGELMAN AC
CHIEF JUSTICE OF NEW SOUTH WALES

BANCO COURT, SYDNEY, 9 SEPTEMBER 2009

The origins of my invitation to launch this book lie, somewhat
counter-intuitively, in remarks | made when launching a book on
Corporate Governance in Japan.” The audience on that occasion
was bemused, at least for the first five minutes of my speech, with
my focus on Robert Lowe, who | thought and think is one of the
most interesting politicians in our colonial history. It was, however,
his activities on his return to England in 1850, after eight years in

Sydney, with which | was then concerned.

The future Viscount Sherbrooke, who would serve as
Chancellor of the Exchequer under William Gladstone, was the
principal promoter of the Joint Stock Companies Act of 1856 which
revolutionalised corporate law. That Act removed restrictions upon
a company obtaining limited liability, so that from that time
onwards incorporation was no longer a privilege, but in substance,
a right attainable on application. Contemporary corporations

legislation can be traced to this radical reform. As | noted in my



earlier address Robert Lowe has appropriately been called the

“Father of the Modern Company”.®

Indeed, Lord Sainsbury said during the second reading for
the new United Kingdom Companies Act 2006:

“One hundred and fifty years ago, my predecessor

Robert Lowe, later First Viscount Sherbrooke, brought

forward the Bill that created the joint stock limited liability

company. It was the first nationwide codification of

company law in the world, and he has recently been

described as ‘the father of modern company law’.”*

Lowe held a range of views which are no longer acceptable,
such as his opposition to extending the franchise and anything
democratic. However, he can be forgiven much for his eloquence.
| particularly like his description of the role of a Treasurer when
assuming the equivalent British Office:

“The Chancellor of the Exchequer is a man whose

duties make him more or less of a taxing machine. He

is entrusted with a certain amount of misery which it is

his duty to distribute as fairly as he can.”



His classical learning was on full display when he described
his, ultimately rejected, tax of a halfpenny on a box of Lucifer
matches in 1871 with the epigram ex luce lucellum, “out of light a
little profit”. Even then not politically sensitive, but you have to

admire a person who cannot suppress his wit.

Robert Lowe is one of the central figures in Rob McQueen’s
new book A Social History of Company Law, which traces the
development of English corporation legislation and its adoption in
Australia. Whilst recognising his significance, our author is not
content with Lowe’s laissez faire beliefs. Lowe emerges as a bit of

an anti-hero.

In the debates of that time, Lowe denigrated the efficacy of
detailed regulation, for example, with respect to the value of
disclosure and publicity. The significance of Government
regulation is a central theme of this book. Rob McQueen makes
his views quite clear:

“The legislative model of 1862 continues to have

important ramifications in the present day ... [T]he core

features of the legislation have nevertheless remained

unaltered. This is particularly the case in respect to the



core belief embedded in Robert Lowe’'s company
legislation of 1856 that corporations are economic
entities which owe their sole responsibility to their
shareholders, even if by so acting the company may be

acting contrary to broader social interests.

The responsibility of a company to pursue the interests
of its shareholders at any cost, enshrined in the
corporate legislation of 1856 and reinforced in the
legislation of 1862, created an ‘asocial’ framework within
which the modern corporation operates. ... If one were
to look for the embodiment of the corporate psyche one
would find it in the prescription to pursue profit and the
shareholders’ interests at all costs, which has been

inherited from the 1862 legislation.”

One of the most intriguing aspects of this book, is how
decidedly contemporary many of the issues debated during the

19" century still are.

During the period covered by this volume and, of course,

before and since, there have been numerous oscillations in the



intellectual zeitgeist as to whether the principal problem of the day
should be regarded as arising from market failure or from
government failure. We have experienced a particularly dramatic
oscillation in this regard as recently as last year. These shifts in
intellectual fashion are often driven by particular events, such as
the bursting of bubbles of various kinds from tulips to subprime

mortgages.

The broader approach to history writing, encapsulated in the
concept of social history which Rob McQueen adopts, provides
context of a depth which conventional legal history does not often
give. With respect to so important an area of social regulation as
corporations law, this broader perspective is particularly
appropriate. It is a perspective that can inform contemporary
debates about the role and function of this critical economic
institution and about the most effective mechanisms for ensuring

the fair and efficient operation of capital markets.

The recognition that earlier generations have gone through
very similar debates, which led to particular legal structures,
should, at the very least, instil a sense of caution if not modesty,

against contemporary certitudes as to how we should respond to



the latest crisis and what the effect of a particular response is likely
to be. Such a sense is particularly important in a media driven
political age, where the most dominant political requirement is “to
be seen to be doing something” — with precisely what is to be
done, especially anything with no implications during the current
electoral cycle, appearing often to have a distinctly secondary

significance.

Tracing, as he does, the development of English company
law and then its adoption and adaptation by the Australian
colonies, Rob McQueen has provided us with an understanding of
the different forces and ideas that have always impinged upon this
area of the law. This improves our understandi